Administrative Procedures

Final Proposed Filing - Coversheet FINAL PROPOSED RULE # 26_P01 8

Final Proposed Filing - Coversheet
Instructions:

In accordance with Title 3 Chapter 25 of the Vermont Statutes Annotated and the
“Rule on Rulemaking” adopted by the Office of the Secretary of State, this filing will
be considered complete upon filing and acceptance of these forms with the Office of
the Secretary of State, and the Legislative Committee on Administrative Rules.

All forms shall be submitted at the Office of the Secretary of State, no later than 3:30
pm on the last scheduled day of the work week.

The data provided in text areas of these forms will be used to generate a notice of
rulemaking in the portal of “Proposed Rule Postings” online, and the newspapers of
record if the rule is marked for publication. Publication of notices will be charged
back to the promulgating agency.

PLEASE REMOVE ANY COVERSHEET OR FORM NOT
REQUIRED WITH THE CURRENT FILING BEFORE DELIVERY!

Certification Statement: As the adopting Authority of this rule (see 3 V.S.A. § 801
(b) (11) for a definition), I approve the contents of this filing entitled:

VOSHA Review Board Rules of Procedure

/s/ Gary McQuesten , on 8/13/26

(signature) (date)

Printed Name and Title:
Gary McQuesten, Chairperson

RECEIVED BY:

Coversheet

Adopting Page

Economic Impact Analysis

Environmental Impact Analysis

Strategy for Maximizing Public Input

Scientific Information Statement (if applicable)
Incorporated by Reference Statement (if applicable)
Clean text of the rule (Amended text without annotation)
Annotated text (Clearly marking changes from previous rule)
ICAR Minutes

Copy of Comments

OOoOo0oOo00O0oOoOooOooaono

Responsiveness Summary
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Administrative Procedures
Final Proposed Filing — Coversheet

1. TITLE OF RULE FILING:
VOSHA Review Board Rules of Procedure

2. PROPOSED NUMBER ASSIGNED BY THE SECRETARY OF STATE
26P 018

3. ADOPTING AGENCY:
VOSHA Review Board

4. PRIMARY CONTACT PERSON:
(A PERSON WHO IS ABLE TO ANSWER QUESTIONS ABOUT THE CONTENT OF THE RULE).
Name: Carolyn Desch
Agency: VOSHA Review Board

Mailing Address: 6 Baldwin Street, Room 313, Montpelier,
VT 05633-6701

Telephone: 1-802-828-2775 Fax: 1-802-828-1132
E-Mail: carolyn.desch@vermont.gov

Web URL (WHERE THE RULE WILL BE POSTED):
https://voshaboard.vermont.gov/

5. SECONDARY CONTACT PERSON:
(A SPECIFIC PERSON FROM WHOM COPIES OF FILINGS MAY BE REQUESTED OR WHO MAY
ANSWER QUESTIONS ABOUT FORMS SUBMITTED FOR FILING IF DIFFERENT FROM THE
PRIMARY CONTACT PERSON).

Name: Gary McQuesten
Agency: VOSHA Review Board
Mailing Address: 6 Baldwin Street, Room 313
Telephone: 1-802-828-2775  Fax: 1-802-828-1132
E-Mail: garymcquesten76@gmail.com
6. RECORDS EXEMPTION INCLUDED WITHIN RULE:
(DOES THE RULE CONTAIN ANY PROVISION DESIGNATING INFORMATION AS CONFIDENTIAL,

LIMITING ITS PUBLIC RELEASE; OR OTHERWISE, EXEMPTING IT FROM INSPECTION AND
COPYING?)  Yes

IF YES, CITE THE STATUTORY AUTHORITY FOR THE EXEMPTION:
21 VSA 207; 1 VSA 317

PLEASE SUMMARIZE THE REASON FOR THE EXEMPTION:

21 VSA 207 and Rules of Procedure 2200.52(e)7: A trade
secret or other confidential research, development, or
commercial information shall not be disclosed or shall
be disclosed only in a designated way.
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Final Proposed Filing — Coversheet

10.

11.

12.

13.

14.

Title 1 VSA 317 and Rules of Procedure 2200.8(c&d),
2200.120 (c&d) related to redaction of sensitive
information and protection of settlement agreement
proceedings.

LEGAL AUTHORITY / ENABLING LEGISLATION:

(THE SPECIFIC STATUTORY OR LEGAL CITATION FROM SESSION LAW INDICATING WHO THE
ADOPTING ENTITY IS AND THUS WHO THE SIGNATORY SHOULD BE. THIS SHOULD BE A
SPECIFIC CITATION NOT A CHAPTER CITATION).

21 VSA §230 (d)
EXPLANATION OF HOW THE RULE IS WITHIN THE AUTHORITY OF

THE AGENCY:
21 VSA $§230(d)states "The Board[Review Board] is

authorized to make such rules as are necessary for the
orderly transaction of its proceedings. Unless the
Board has adopted a different rule, its proceedings
shall be in accordance with the rules promulgated by
the Supreme Court for the Superior Courts."

THE FILING HAS CHANGED SINCE THE FILING OF THE PROPOSED
RULE.

THE AGENCY HAS INCLUDED WITH THIS FILING A LETTER

EXPLAINING IN DETAIL WHAT CHANGES WERE MADE, CITING CHAPTER

AND SECTION WHERE APPLICABLE.

SUBSTANTIAL ARGUMENTS AND CONSIDERATIONS WERE NOT
RAISED FOR OR AGAINST THE ORIGINAL PROPOSAL.

THE AGENCY HAS NOT INCLUDED COPIES OF ALL WRITTEN
SUBMISSIONS AND SYNOPSES OF ORAL COMMENTS RECEIVED.

THE AGENCY HAS NOT INCLUDED A LETTER EXPLAINING IN
DETAIL THE REASONS FOR THE AGENCY’S DECISION TO REJECT OR
ADOPT THEM.

CONCISE SUMMARY (150 WORDS OR LESS):

These rules serve as a guide to the Review Board, its
Clerk and Hearing Officers and parties regarding the
orderly transaction of its proceedings regarding
contested VOSHA Cases.

There are two levels of review available to the parties
through the Rules of Procedure. The first is through a
hearing before a Hearing Officer. The second level 1is
through a discretionary review by the Review Board,
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Final Proposed Filing — Coversheet

15.

16.

17.

should a party (or the Review Board on its own motion)
want to appeal the Hearing Officer's decision.

There are two types of proceedings offered in the
Rules:conventional and simplified. Simplified
Proceedings offer employers (respondents) a less formal
way to contest a citation (no answer needs to be filed
and documents are exchanged freely without the use of
discovery, generally).

Rules regarding settlement and the parties' option of
using Hearing Officers to mediate a settlement are
covered in the Rules.

EXPLANATION OF WHY THE RULE IS NECESSARY::

The Review Board has the responsibility of hearing and
deciding on cases i1nvolving workplace safety
violations, which are contested by an employer. The
Rules are necessary to provide the orderly transaction
of the Review Board's proceedings for employers
contesting workplace safety citations and penalty.

The Rules were last revised in 2021 for the first time
in 20 years. It i1s now the commitment of the Review
Board to update them every 5 years.

EXPLANATION OF HOW THE RULE IS NOT ARBITRARY:

The revision process involved a thoughtful
consideration of and comparison with the Federal Review
Commission (known as the Occupational Safety and Health
Review Commission (OSHRC) Rules of Procedure, in order
to give more structure and guidance to the Review Board
itself and to parties who appear before it. Using the
OSHRC Rules as a guide will give the Review Board the
ability to refer to federal case law for the
interpretation of its Rules.

LIST OF PEOPLE, ENTERPRISES AND GOVERNMENT ENTITIES
AFFECTED BY THIS RULE:
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18.

19.
20.

Vermont Department of Labor VOSHA Program (Complainant);
and employers and employees, or their employee
representatives, who contest said VOSHA Program’s
citations for workplace safety violations (Respondent)

BRIEF SUMMARY OF ECONOMIC IMPACT (150 WORDS OR LESS):

There is minimal economic impact. The Rules are being
revised to update, through expansion and clarification, the
Review Board Procedures.

A HEARING wWAS HELD.

HEARING INFORMATION
(THE FIRST HEARING SHALL BE NO SOONER THAN 30 DAYS FOLLOWING THE POSTING OF
NOTICES ONLINE).

IF THIS FORM IS INSUFFICIENT TO LIST THE INFORMATION FOR EACH HEARING, PLEASE
ATTACH A SEPARATE SHEET TO COMPLETE THE HEARING INFORMATION.

Date: 8/5/2026

Time: 02:00 PM

Street Address: 6 Baldwin Street, Room 315
Zip Code: 05633

URL for Virtual: Microsoft Teams meeting Join:

https://teams.microsoft.com/meet/260138385245956?p=WtR1
kinPpfiXg¥YmTtO

Meeting ID: 260 138 385 245 956 Passcode: hvezk65i

Date:

Time: AM
Street Address:

Zip Code:

URL for Virtual:

Date:

Time: AM
Street Address:

Zip Code:
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URL for Virtual:

Date:

Time: AM
Street Address:

Zip Code:

URL for Virtual:

21. DEADLINE FOR COMMENT (NO EARLIER THAN 7 DAYS FOLLOWING LAST HEARING):
8/12/2026

KEYWORDS (PLEASE PROVIDE AT LEAST 3 KEYWORDS OR PHRASES TO AID IN THE
SEARCHABILITY OF THE RULE NOTICE ONLINE).

VOSHA Review Board
Rules of Procedure

Rule revision

Revised January 10, 2023 page 6



Administrative Procedures
Adopting Page

Adopting Page

Instructions:

This form must accompany each filing made during the rulemaking process:

Note: To satisfy the requirement for an annotated text, an agency must submit the entire
rule in annotated form with proposed and final proposed filings. Filing an annotated
paragraph or page of a larger rule is not sufficient. Annotation must clearly show the
changes to the rule.

When possible, the agency shall file the annotated text, using the appropriate page or
pages from the Code of Vermont Rules as a basis for the annotated version. New rules
need not be accompanied by an annotated text.

1. TITLE OF RULE FILING:
VOSHA Review Board Rules of Procedure

2. ADOPTING AGENCY:
VOSHA Review Board

3. TYPE OF FILING (PLEASE CHOOSE THE TYPE OF FILING FROM THE DROPDOWN MENU
BASED ON THE DEFINITIONS PROVIDED BELOW):

e AMENDMENT - Any change to an already existing rule,
even if it is a complete rewrite of the rule, it is considered
an amendment if the rule is replaced with other text.

e NEW RULE - A rule that did not previously exist even under
a different name.

e REPEAL - The removal of a rule in its entirety, without
replacing it with other text.

This filing is AN AMENDMENT OF AN EXISTING RULE

4. LAST ADOPTED (PLEASE PROVIDE THE SOS LOG#, TITLE AND EFFECTIVE DATE OF
THE LAST ADOPTION FOR THE EXISTING RULE):

Log #21-022, VOSHA Review Board Rules of Procedure,
effective 8/17/21

Revised January 10, 2023 page 1



Vermont Agency of Administration

Interagency Committee on

Administrative Rules (ICAR) Minutes

Date/Time: June 8, 2026, 2:00 PM

Location: Virtually via Microsoft Teams

Members Present: Chair Nick Kramer, Heidi Moreau, Patrick Murphy, Earl
Fechter, John Kessler, Russ McCracken, Stephen Brown

Members Absent: Jennifer Mojo

Minutes By: Chrissy Gilhuly

»

2:00 p.m. meeting called to order.

Review and approval of minutes from the May 11, 2026 meeting.

No additions/deletions to agenda. Agenda approved as drafted.

No public comments made.

Presentation of Proposed Rules with recommended changes on pages to follow.

1. Vermont Department of Labor (VDOL) — Workers’ Compensation Medical Fee
Schedule Rule 40

a. Medical providers who care for injured workers covered by a workers'

compensation policy are required to bill for their services using the
Workers' Compensation Medical Fee Schedule. It is vital to the health of
the workers’ compensation system that such fees be sufficient to ensure
the provision of services, without being so generous as to increase the
cost of insurance coverage. The rule generally modestly raises
reimbursement amounts, adds a more robust table of Current Procedural
Terminology (CPT) and Healthcare Common Procedure Coding System
(HCPCS) codes, and provides for annual indexing going forward using
Centers for Medicare & Medicaid Services (CMS) "market basket" factors,
capped at 3% annually.

2. Department of Fish and Wildlife (DFW) - 10 App. V.S.A. § 2, Report, Big Game
(CVR 12-010-090)

a. The proposed changes explicitly prohibit making false statements in the

reporting of wild game taken, allow the Commissioner of Fish and Wildlife
to pay a fee of at least one dollar per report to agents at authorized
reporting stations, and make minor technical updates to the citations in
the rule.
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Vermont Agency of Administration

3. Department of Fish and Wildlife (DFW) - 10 App. V.S.A. § 2a. Big game; tagging
(CVR 12-010-032)

a. The proposed amendments are intended to clarify the big game tagging
requirements regarding required tag information, requirements for
individuals taking game on their own land, and tagging requirements for
the transportation of animal parts. The proposed rule language requires
that all big game carcasses are tagged with a tag that contains the name
of the hunter and the applicable tag or permit number. This information is
necessary for appropriate enforcement of license and permitting
requirements.

4. Department of Fish and Wildlife (DFW) - 10 App. V.S.A. § 5. Bow and arrow and
crossbow standards
a. The proposed amendments continue to require the same arrowhead width
and cutting edges but apply the standards to broadheads used with
crossbows as well.

5. Department of Fish and Wildlife (DFW) - 10 App. V.S.A. § 12., Leashed tracking
dogs (CVR 12-010-059)

a. The proposed rule amendments make two changes to the existing
leashed tracking dog rule. They amend the definition of "big game animal"
to be consistent with the definition in 10 V.S.A. § 4001, to include all big
game animals including moose. This will allow hunters to employ leashed
tracking dogs to legally track dead or wounded moose. The proposed
amendment also strikes language limiting tracking to big game seasons
and the 24-hour period immediately following the season. This will allow
for the use of tracking dogs to locate animals injured or killed outside the
legal hunting seasons.

6. Agency of Human Services (AHS) - Health Benefits Eligibility and Enrollment
Rule, General Provisions and Definitions (Part 1)

a. This proposed rule amends part 1-3, 5 and 7 of the 8-part Health Benefits
Eligibility and Enrollment (HBEE) rule. Parts 1,2,3,5 and 7 were last
amended effective January 1, 2026. Substantive revisions include: newly
requiring certain adult Medicaid applicants and enrollees demonstrate
compliance with work and community engagement rules as a factor of
eligibility; reducing the retroactive Medicaid coverage period from three
months to one month for Adult coverage group enrollees and two months
for all other enrollees; restricting non-citizen eligibility for both Medicaid
and Qualified Health Plan premium tax credits and adding a new category
of "eligible non-citizen" to clarify which individuals remain eligible;
adjusting the renewal period from 12 to 6 months for Medicaid enrollees in
the Adult coverage group; shortening the annual open enrollment period
from November 1st-January 15th to November 1st - December 15th. All of
these substantive revisions are required by federal law.
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Vermont Agency of Administration

7. Agency of Human Services (AHS) - Health Benefits Eligibility and Enrollment
Rule, Eligibility Standards (Part 2)

8. Agency of Human Services (AHS) - Health Benefits Eligibility and Enrollment
Rule,Nonfinancial Eligibility Requirements (Part 3)

9. Agency of Human Services (AHS) - Health Benefits Eligibility and Enrollment
Rule, Financial Methodologies (Part 5)

10.This proposed rule amends part 1-3, 5 and 7 of the 8- part Health Agency of
Human Services (AHS) - Health Benefits Eligibility and Enroliment Rule,
Eligibility-and-Enrollment Procedures (Part 7)

11.VOSHA Review Board - VOSHA Review Board Rules of Procedure

a. These rules serve as a guide to the Review Board, its Clerk and Hearing
Officers, and parties regarding the orderly transaction of its proceedings
regarding contested VOSHA cases. There are two levels of review
available to the parties through the Rules of Procedure. The first is
through a hearing before a Hearing Officer. The second level is through a
discretionary review by the Review Board, should a party (or the Review
Board on its own motion) want to appeal the Hearing Officer's decision.
There are two types of proceedings offered in the Rules: conventional and
simplified. Simplified Proceedings offer employers (respondents) a less
formal way to contest a citation (no answer needs to be filed and
documents are exchanged freely without the use of discovery, generally).
Rules regarding settlement and the parties' option of using Hearing
Officers to mediate a settlement are covered in the Rules.

e Other business
o Advice for completing APA forms — Approved forms for posting.

» Next scheduled meeting is July 13, 2026, at 2:00 p.m.
» 3:55 p.m. meeting adjourned.

To receive this information in an alternative format or for other accessibility
requests, please contact:

Agency of Administration
ADM.Secretary@vermont.gov, 802-828-3322
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Vermont Agency of Administration

Proposed Rule: Vermont Department of Labor (VDOL) — Workers’ Compensation
Medical Fee Schedule Rule 40

Presented By: Dirk Anderson

Motion made to accept the rule by Heidi Moreau, seconded by John Kessler, and
passed unanimously, except for Stephen Brown, who abstained, with the following
recommendations:

1) Cover Sheet

a. #7: Typo ‘durrable’ has two b’s

b. #12: Economic Impact; focus on positive “savings”
2) Adopting Page

a. Include the title of the rule after the SOS log number
3) Public Input Maximization Plan

a. #4: Typo in the word ‘insurance’
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Vermont Agency of Administration

Proposed Rule: Department of Fish and Wildlife (DFW) - 10 App. V.S.A. § 2, Report,
Big Game (CVR 12-010-090)

Presented By: Hannah Smith and Justin Stedman

Motion made to accept the rule by John Kessler, seconded by Earl Fechter, and
passed unanimously, with the following recommendations:

1) Cover Sheet

"0 00T

g

Stylistically — Consider changing Report to Reporting

#7: Closed parentheses missing end of first sentence

#8: Expand to include language in #9, since #8 is published

#9: Include hunters as effected parties

#9: Clarify flexibility in fee and reimbursement setting

#10: Typo — 10 VSA is written twice

#11: Expand to include what type of small business owners affected

2) Adopting Page
b.
3) Environmental Impact
a. #3: Greenhouse gasses, should have one ‘s’
b. #9: Assessment, missing one ‘s’

Include the title of the rule after the SOS log number

2026-06-08 ICAR Minutes, Page 5 of 10
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Vermont Agency of Administration

Proposed Rule: Department of Fish and Wildlife (DFW) - 10 App. V.S.A. § 2a. Big
game; tagging (CVR 12-010-032)

Presented By: Hannah Smith and Justin Stedman

Motion made to accept the rule by Stephen Brown, seconded by Heidi Moreau, and
passed unanimously, with the following recommendations:

1) Cover Sheet
a. #7: Closed parentheses missing end of first sentence
b. #10: Typo — 10 VSA is written twice
2) Adopting Page
a. Include the title of the rule after the SOS log number
3) Environmental Impact
a. #3: Greenhouse gasses, should have one ‘s’
b. #9: Assessment, missing one ‘s’
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Vermont Agency of Administration

Proposed Rule: Department of Fish and Wildlife (DFW) - 10 App. V.S.A. § 5. Bow and
arrow and crossbow standards

Presented By: Hannah Smith and Justin Stedman

Motion made to accept the rule by Russ McCracken, seconded by Earl Fechter, and
passed unanimously, with the following recommendations:

1) Cover Sheet
a. #8: Recommend expanding the concise summary

2026-06-08 ICAR Minutes, Page 7 of 10 /\O’\V N ONT



Vermont Agency of Administration

Proposed Rule: Department of Fish and Wildlife (DFW) - 10 App. V.S.A. § 12,
Leashed tracking dogs (CVR 12-010-059)

Presented By: Hannah Smith and Justin Stedman

Motion made to accept the rule by Heidi Moreau, seconded by John Kessler, and
passed unanimously, with the following recommendations:

1. Environmental Impact
a. #3: Response not included; add ‘no impact’
b. #8: Other — add positive impact if applicable

2026-06-08 ICAR Minutes, Page 8 of 10 /\O'\V N ON T




Vermont Agency of Administration

Proposed Rule: Agency of Human Services (AHS) - Health Benefits Eligibility and
Enrollment (HBEE) Rule, General Provisions and Definitions (Part 1-3, 5 and 7)

Presented By: Dani Fuoco

Motion made to accept all five parts of the HBEE rules by John Kessler, seconded
by Stephen Brown, and passed unanimously, except for Heidi Moreau, who
abstained, with the following recommendations:

1. Economic Impact
a. #3: Typo in the word ineligible
b. #8: Other — add positive impact if applicable
2. Environmental Impact
a. #3: Repeat of answer to #2, adopting agency, instead of impact.
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Vermont Agency of Administration

Proposed Rule: VOSHA Review Board - VOSHA Review Board Rules of Procedure

Presented By: Gary McQuesten

Motion made to accept the rule by John Kessler, seconded by Stephen Brown, and
passed unanimously, with the following recommendations:

1. Cover Sheet
a. #7: Use same review board so references same entity
2) Economic Impact
a. #6: Typo - Unnegitive should change to negative
b. #6: Change less to fewer before the formalities.

2026-06-08 ICAR Minutes, Page 10 of 10 /\O’\V N ONT




Administrative Procedures
Economic Impact Analysis

Economic Impact Analysis

Instructions:

In completing the economic impact analysis, an agency analyzes and evaluates the
anticipated costs and benefits to be expected from adoption of the rule; estimates the
costs and benefits for each category of people enterprises and government entities
affected by the rule; compares alternatives to adopting the rule; and explains their
analysis concluding that rulemaking is the most appropriate method of achieving the
regulatory purpose. If no impacts are anticipated, please specify “No impact
anticipated” in the field.

Rules affecting or regulating schools or school districts must include cost implications
to local school districts and taxpayers in the impact statement, a clear statement of
associated costs, and consideration of alternatives to the rule to reduce or ameliorate
costs to local school districts while still achieving the objectives of the rule (see 3
V.S.A. § 832b for details).

Rules affecting small businesses (excluding impacts incidental to the purchase and
payment of goods and services by the State or an agency thereof), must include ways
that a business can reduce the cost or burden of compliance or an explanation of why
the agency determines that such evaluation isn’t appropriate, and an evaluation of
creative, innovative or flexible methods of compliance that would not significantly
impair the effectiveness of the rule or increase the risk to the health, safety, or welfare
of the public or those affected by the rule.

1. TITLE OF RULE FILING:
VOSHA Review Board Rules of Procedure

2. ADOPTING AGENCY:
VOSHA Review Board

3. CATEGORY OF AFFECTED PARTIES:
LIST CATEGORIES OF PEOPLE, ENTERPRISES, AND GOVERNMENTAL ENTITIES POTENTIALLY
AFFECTED BY THE ADOPTION OF THIS RULE AND THE ESTIMATED COSTS AND BENEFITS
ANTICIPATED:

1. Employers with employees working in the State of
Vermont

2. Employees
3. Vermont Department of Labor, VOSHA Division

Revised January 10, 2023 page 1



Administrative Procedures
Economic Impact Analysis

The proposed revision of the rules of procedure will
not have any significant estimated costs or benefits.

4. IMPACT ON SCHOOLS:
INDICATE ANY IMPACT THAT THE RULE WILL HAVE ON PUBLIC EDUCATION, PUBLIC
SCHOOLS, LOCAL SCHOOL DISTRICTS AND/OR TAXPAYERS CLEARLY STATING ANY
ASSOCIATED COSTS:

There will be no impact on public education, public
schools, local school districts and/or taxpayers.

5. ALTERNATIVES: CONSIDERATION OF ALTERNATIVES TO THE RULE TO REDUCE OR
AMELIORATE COSTS TO LOCAL SCHOOL DISTRICTS WHILE STILL ACHIEVING THE OBJECTIVE
OF THE RULE.

n/a

6. IMPACT ON SMALL BUSINESSES:
INDICATE ANY IMPACT THAT THE RULE WILL HAVE ON SMALL BUSINESSES (EXCLUDING
IMPACTS INCIDENTAL TO THE PURCHASE AND PAYMENT OF GOODS AND SERVICES BY THE
STATE OR AN AGENCY THEREOF):

The new rule will not have an negative impact on small
businesses which have employees working in Vermont.
Employers may incur legal fees if they engage an
attorney to represent them but that is a result of the
citation and penalty issued and imposed by the VOSHA
Division of the Vermont Department of Labor. It is not
a result of the rules of procedure.

The proposed rules of procedure continues to have a
section which gives either party an opportunity to
request a settlement hearing officer at no extra cost
to them. Even though it is likely that legal counsel
will already have been engaged, it is still a procedure
that all parties (including pro se parties) can use to
help them reach a settlement with respect to any
citation and thereby avoid having to go through a full
Review Board hearing process. There is potential here
for cost savings (either in lawyer's fees or acceptable
citation or penalty reductions) should the parties
reach a settlement after electing to have a settlement
hearing officer.
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Administrative Procedures
Economic Impact Analysis

In addition, for citations with total penalties (less
than $20,000) or at the Board's discretion in the case
of total penalties between $20,000-30,000, parties may
choose to elect a simplified proceedings process. This
process has fewer formalities, specifically simpler
pleadings and documentation requirements, and generally
decreases the time required for a case to be heard and
have a final order issued.

7. SMALL BUSINESS COMPLIANCE: EXPLAIN WAYS A BUSINESS CAN REDUCE THE
COST/BURDEN OF COMPLIANCE OR AN EXPLANATION OF WHY THE AGENCY DETERMINES
THAT SUCH EVALUATION ISN’T APPROPRIATE.

As a quasi-judicial body, the Review Board is not
involved in any compliance or enforcement of its
decisions.

8. COMPARISON:
COMPARE THE IMPACT OF THE RULE WITH THE ECONOMIC IMPACT OF OTHER
ALTERNATIVES TO THE RULE, INCLUDING NO RULE ON THE SUBJECT OR A RULE HAVING
SEPARATE REQUIREMENTS FOR SMALL BUSINESS:.
The VOSHA Review Board is statutorily mandated and
provides an opportunity and forum for employers to
contest their VOSHA violation and penalty. The proposed
rules of procedure are necessary for the operation of
any procedures before the Review Board, and there 1is
not a feasible alternative. There are no separate rules
for small business employers. However, the simplified
procedures provisions are structured to allow a small
business employer to use a less formal and potentially
less costly, process for contesting a citation and/or
penalty before the Review Board even with the use of an
attorney.

9. SUFFICIENCY: DESCRIBE HOW THE ANALYSIS WAS CONDUCTED, IDENTIFYING

RELEVANT INTERNAL AND/OR EXTERNAL SOURCES OF INFORMATION USED.

The proposed rules of procedure provide guidance
and structure for employers, who are contesting and
seeking relief from their VOSHA citations and/or
penalties. They will update and clarify, where
appropriate, the current rules and bring them in
line with the recently revised federal OSHA Review
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Economic Impact Analysis

Court rules. As the proposed revisions to the
Review Board's rules of procedure will have minimal
impact economically, the above analysis is
sufficient with respect to that minimal impact.
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Environmental Impact Analysis

Environmental Impact Analysis

Instructions:

In completing the environmental impact analysis, an agency analyzes and evaluates
the anticipated environmental impacts (positive or negative) to be expected from
adoption of the rule; compares alternatives to adopting the rule; explains the
sufficiency of the environmental impact analysis. If no impacts are anticipated, please
specify “No impact anticipated” in the field.

Examples of Environmental Impacts include but are not limited to:

Impacts on the emission of greenhouse gases
Impacts on the discharge of pollutants to water
Impacts on the arability of land

Impacts on the climate

Impacts on the flow of water

Impacts on recreation

Or other environmental impacts

1. TITLE OF RULE FILING:
VOSHA Review Board Rules of Procedure

2. ADOPTING AGENCY:
VOSHA Review Board

3. GREENHOUSE GAS: EXPLAIN HOW THE RULE IMPACTS THE EMISSION OF
GREENHOUSE GASES (E.G. TRANSPORTATION OF PEOPLE OR GOODS,; BUILDING

INFRASTRUCTURE, LAND USE AND DEVELOPMENT, WASTE GENERATION, ETC.).'
This administrative rule does not impact the emission

of greenhouse gases.

4. WATER: EXPLAIN HOW THE RULE IMPACTS WATER (E.G. DISCHARGE / ELIMINATION OF
POLLUTION INTO VERMONT WATERS, THE FLOW OF WATER IN THE STATE, WATER QUALITY
ETC.):

This administrative rule does not impact water.

5. LAND: EXPLAIN HOW THE RULE IMPACTS LAND (E.G. IMPACTS ON FORESTRY,

AGRICULTURE ETC.):
This administrative rule does not impact land.

Revised January 10, 2023 page 1



Administrative Procedures
Environmental Impact Analysis

6. RECREATION: EXPLAIN HOW THE RULE IMPACTS RECREATION IN THE STATE.
This rule does not impact recreation.

7. CLIMATE: EXPLAIN HOW THE RULE IMPACTS THE CLIMATE IN THE STATE.
This rule does not impact climate.

8. OTHER: EXPLAIN HOW THE RULE IMPACT OTHER ASPECTS OF VERMONT’S
ENVIRONMENT:
This rule does not impact other aspects of Vermont's
environment.

9. SUFFICIENCY: DESCRIBE HOW THE ANALYSIS WAS CONDUCTED, IDENTIFYING
RELEVANT INTERNAL AND/OR EXTERNAL SOURCES OF INFORMATION USED.
These are administrative rules that do not have a
bearing on the environment, and therefore, no analysis
is necessary.
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Administrative Procedures
Public Input Maximization Plan

Public Input Maximization Plan

Instructions:

Agencies are encouraged to hold hearings as part of their strategy to maximize the
involvement of the public in the development of rules. Please complete the form
below by describing the agency’s strategy for maximizing public input (what it did do,
or will do to maximize the involvement of the public).

This form must accompany each filing made during the rulemaking process:

1. TITLE OF RULE FILING:

VOSHA Review Board Rules of Procedure

2. ADOPTING AGENCY:
VOSHA Review Board

3. PLEASE DESCRIBE THE AGENCY’S STRATEGY TO MAXIMIZE PUBLIC
INVOLVEMENT IN THE DEVELOPMENT OF THE PROPOSED RULE,
LISTING THE STEPS THAT HAVE BEEN OR WILL BE TAKEN TO
COMPLY WITH THAT STRATEGY:

Informal Review: The Review Board and the Hearing
Officers were all closely involved in the rule
revision. Thirty days (April 29, 2026) before
submitting to ICAR, (1)the proposed rule was posted on
its website along with a summary of changes and (2)the
Review Board sent the proposed rule and summary of
changes (attached) to key stake holders (including the
Governor's Liaison) via email. Comments received from
Hearing Officers are attached. No other comments were
received.

Formal Review: The Proposed Rules of Procedure were
sent to the key stakeholders with an option to submit
comments to the VRB through email or phone or attend a
public hearing on Wednesday August 5, 2026 at 2 p.m..
Deadline for all comments was August 12, 2026. No
comments were received.

Final Review: Final Proposed Rules will be filed with
the Legislative Committee on Administrative Rules

Revised January 10, 2023 page 1



Public Input

(LCAR) and the Secretary of State at which time
notification will again be sent to the stakeholders.

4. BEYOND GENERAL ADVERTISEMENTS, PLEASE LIST THE PEOPLE AND
ORGANIZATIONS THAT HAVE BEEN OR WILL BE INVOLVED IN THE
DEVELOPMENT OF THE PROPOSED RULE:

See attached stakeholders list- Those stakeholders

include (but not limited to) parties to cases over the
course of the last three years.

Revised January 10, 2023 page 2



Hearing Officer Comments and Responses

Formatting, punctuation and other non-substantive suggestions
a. Response: Updated ROP to reflect these suggestions

Remove Rule 4(b) since VRCP 6e was abolished in 2022.
a. Response: Removing Rule 4(b)

Rule 20(b): Could be simplified
a. Response: This is the same as the OSHRC rule which is fine the way it is.

Rule 30(a): Footnote size is same as that required in document which is 11 point.
a. Response: Changing document and footnotes font size to 12 point to reflect
State of Vermont accessibility standards

Rule 120: Remove the word “Part” in the title or give a new title.
a. Response: Change title from “Settlement Part” to “Alternative Settlement”

Rule 35: | don’t think this Rule is necessary. The FRCPs have a provision similar to this,
which is designed to help judges identify potential conflicts of interest. However, the
companies that come before the Review Board are for the most part not publicly traded
companies. | think this just generates a lot of unnecessary filings.
a. Response: Itis important to insert this Rule because a company may own
businesses under several names. There would only be one filing which would
be the disclosure, therefore, this would not be onerous.



STAKEHOLDERS

VOSHA Review Board (Board Members and Hearing Officers)

STATE AGENCIES OF INTEREST

Vermont Attorney Generals Office

Vermont BGS

Vermont Dept. of Labor: Commissioner, Deputy Commissioner, VOSHA
Program Manager, Project Worksafe, Program Technicians, Staff Attorney,
Directory of Worker's Compensation and Safety

Governor's Office - Liaison

OTHER

Associated General Contractors of VT

Vermont Rural Water Association

Vermont Safety and Health Council

Ski Burke

3 YEARS OF RESPONDENT CONTACTS

Kingsbury Construction

Construx, Inc.

United Parcel Service, Inc.

D.E.W. Construction Corp.

B. Touchette Builders LLC

Kubricky Construction

TTS Tree Service LLC

Twin State Traffic Control, LLC

Groundworks Collaborative, Inc.

CS Contract Solutions

Surface Creations of Vermont

TR Burlington LLC

Consolidated Communications Inc.

JCR Construction Co.

A.C.T. Roofing LLC

PC Construction Company

The Housing Authority, Inc.

Vermont Culinary Islands LLC

Chippers, Inc.

Vermont Culinary Islands LLC

Town of Chester

LBL OZB LLC




STAKEHOLDERS

Northline Utilities, LLC

Vermont Agency of Transportation

Clear Horizon DBA Advanced Conversion

Shaw's Supermarkets, Inc.

J & L Metrology

Worldwide Travel Staffing, Limited

Vermont Wide Plank Flooring

Wesco, Inc.

Town of Windsor

Keurig Green Mountain

Shaw's Supermarkets Inc.

Town of Highgate

Razorback LLC
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SUBPART A— GENERAL PROVISIONS

AUTHORITY: The provisions of this part are issued under 21 /SAV.S.A. Section 230.

§ 2200.1 — Definitions.—_

(@)
(b)

Act-_means the Occupational Safety and Health Act of 1970, 29 U. S. C. 651-678.

Affected Employee means an employee of a cited employer who is exposed to or
has access to the hazard arising out of the allegedly violative circumstances,
conditions, practices, or operations.

Authorized Employee Representative means a labor organization that has a
collective bargaining relationship with the cited employer and that represents
affected employees who are members of the collective bargaining unit.

Citation means a written communication issued by the Commissioner of Labor to

an employer pursuant to 21 VSAV S.A. Seeth 225(a) bes&@ng%heuna&u{&ef

Clerk means the Clerk of the Review Board.
Commissioner means the Commissioner of Labor or designee.
Day means a calendar day.

“Electronic transmission” or “electronically transmitted” means a process of
communication not directly involving the physical transfer of paper that is suitable
for the retention, retrieval, and reproduction of information by the recipients.

Employee, Employer, and Person have meanings set forth in 21 VSAV.S.A. § 203.

Hearing Officer means a Hearing OfficerlJudge appointed by the Review Board set
forth in 21 VSAV.S.A. §230§ 230.

Intervenor means anyone with an interest in a given Review Board proceeding who
is not a party and has been granted intervenor status.

Notification of proposed penalty and Notification of failure to correct a
violation mean written communications issued from the Commissioner issued
pursuant to 21, SA-Section-225(a)-and-226(b).21 VSAV.S.A. §§Sesction 225(a) and
226(b).

Commented [CD1]: This language does not reflect exactly
the wording of the statute. Better to just refer to the
statute.

Commented [CD2]: “Judge” is the term used in the
statute.



https://legislature.vermont.gov/statutes/section/21/003/00230
https://www.law.cornell.edu/uscode/text/29/chapter-15
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https://legislature.vermont.gov/statutes/section/21/003/00226

(m) Party means any department, employer and employee affected by a citation(s)

(n)

(r)

(s)
(t)

issued by the Commissioner of Labor and any authorized representative who has
entered an appearance in the matter.

Pleadings are complaints and answers filed under § 2200.34, statements of reasons
and employers’ responses filed under § 2200.38, and petitions for modification of
abatement and objecting parties’ responses filed under § 2200.37.—_A motion is not
a pleading within the meaning of these rules.

Proceeding means any proceeding before the Review Board or its Hearing Officer
initiated under 21 VSAV.S.A. §Sestion 226.

Pro Se means any party representing themselves.

Representative means any person, including an authorized employee
representative, authorized by a party or intervenor to represent it in a proceeding.

Review Board means the Occupational Safety and Health Review Board as created
under 21 VSAV.S.A. § 230.

Rule means a rule or regulation.

VOSHA Code means the Vermont Occupational Safety and Health Act, 21
VSAV.S.A., Chapter 3, Subchapters 4 and 5, and 18 V.S.A. chapter 28, and the
rules adopted thereunder.

§ 2200.2 — Scope of Rules; Applicability of Vermont Rules of Civil Procedure and
Vermont Administrative Procedures Act; and Construction.

(a)

(b)

(c)

Scope.— These rules shall govern all proceedings before the Review Board and its
Hearing Officers.

Applicability of Vermont Rules of Civil Procedure and Vermont Administrative
Procedures Act.— In the absence of a specific provision,_t h e —procedure shall be
in accordance with the Vermont Rules of Civil Procedure and Vermont Administrative
Procedures Act.

Construction. These rules shall be construed to secure an expeditious, just, and
inexpensive determination of every case.

§ 2200.3 — Use of Genderand-Number and Gender.

(@)

Number. Words importing the singular number may extend and be applied to the
plural and vice versa.


https://legislature.vermont.gov/statutes/section/21/003/00226
https://legislature.vermont.gov/statutes/section/21/003/00230
https://legislature.vermont.gov/statutes/chapter/21/003
https://legislature.vermont.gov/statutes/chapter/21/003
https://legislature.vermont.gov/statutes/chapter/18/028
https://advance.lexis.com/container?config=00JABhZTg3NTMzOS1lNzdlLTQ4NDYtYjQ3ZC0zMjlmYjMzYWZkNGYKAFBvZENhdGFsb2fEw1feWzAGCzOJpfhDH4YW&crid=987bef18-e3ce-454a-8ad2-a6235d1780c1
https://legislature.vermont.gov/statutes/chapter/03/025
https://legislature.vermont.gov/statutes/chapter/03/025

(b) Gender. Words importing the masculine, feminine or neutral gender may be applied
equally to all genders.

§ 2200.4 — Computing Time.

(a) Computation.— The following rules apply in computing any time period specified in
these rules or by any order that does not specify a method of computing time:-

(1)

)

@)

(4)

®)

Period stated in days or longer unit. When the period is stated in days or a
longer unit of time.

(i) Exclude the day of the event that triggers the period;

(i) Count every day, including intermediate Saturdays, Sundays, and legal
holidays; and

(i) Include the last day of the period, but if the last day is a Saturday,
Sunday, or_legal-_te-gatholiday_, the period continues to run until the
end of the next day, that is- not a Saturday, Sunday, or legal holiday.

Inaccessibility of the Review Board Office. Unless ordered otherwise, if the
Review Board office is closed, or otherwise inaccessible on the last day for filing
due to inclement weather or other circumstance, then the time for filing is
extended to the first day the office is open that is not a Saturday, Sunday, or
legal holiday.

“Last day” defined.— Unless a different time is set by a rule or order, the last
day ends:

(i) Filings through electronic transmission: 11:59 p.m. Eastern Standard
Time; and

(i) Filing by other means when the Review Board office is scheduled to
close.

“Next day” defined.—_The “next day” is determined by continuing to count
forward when the period is measured after an event and backward when
measured before an event.

“Legal holiday” defined.— “Legal holiday” means:

(i) Any day declared a holiday by the President or Congress of the United
States; and

(i) Any day declared a holiday by the State of Vermont.

3



§ 2200.5 — Extension of Time.

The Review Board or the Hearing Officer; after being assigned to a case, on their own
initiative or, upon motion of a party, for good cause shown, may enlarge or shorten any
time prescribed by these rules or prescribed by an order. All such motions shall be in
writing and shall conform with § 2200.40, but, in exigent circumstances in a case pending
before a Hearing Officer, an oral request may be made and shall be followed by a written
motion filed with the Hearing Officer within such time as the Hearing Officer prescribes.
A request for an extension of time should be received in advance of the date on which
the pleading or document is due to be filed. However, in exigent circumstances, an
extension of time may be granted even though the request was filed after the designated
time for filing has expired.—_In such circumstances, the party requesting the extension
must show, in writing, the reasons for the party’s failure to make the request before the
time prescribed for the filing had expired.— The motion may be acted upon before the
time for response has expired.

§ 2200.6 — Record Address.

(a) Every pleading or document filed by any party or intervenor shall contain the name,
current address, telephone number, and e-mail address of the party or intervenor’s
representative or, if there is no representative, the party or intervenor's own name,
current address, telephone number, and e-mail address. Any change in such
information must be communicated promptly in writing to the Clerk and to all other
parties and intervenors. A party or intervenor who fails to furnish such information
shall be deemed to have waived their right to notice and service under these rules
until such time as the required information is provided to the Clerk.

(b) Representatives, Parties, and Intervenors who file case documents electronically
pursuant to § 2200.8(d) are responsible for both maintaining a valid email address
and regularly monitoring that email address.

§ 2200.7 — Service, Notice, and Posting.

(a) When service is required. At the time of filing pleadings or other documents, the
filer shall serve a copy on every other party or intervenor. Every document relating
to discovery required to be served on a party shall be served on all parties and
intervenors. Every order required by its terms to be served shall be served on all
parties and intervenors.

Commented [CD3]: Removed to reflect language
removed from the Vermont Civil Rules of Procedure




(b)

(d)

(f)

Service on represented parties or intervenors.— Service upon either a party or
intervenor, who has appeared through a representative, shall be made upon such
representative unless the Review Board or the Hearing Officer; after being assigned
to a case, orders service on the party or intervenor.

How accomplished. Unless otherwise ordered, service may be accomplished by
the following methods:

(1) U.S. Mail.— Service shall be deemed accomplished upon depositing the item in
the U.S. Mail with first-class or higher class (such as priority mail) postage pre-
paid addressed to the recipient’s record address provided pursuant to § 2200.6.

(2) Commercial or other personal delivery. Service shall be deemed
accomplished upon delivery to the recipient's record address provided
pursuant to § 2200.6.

2 Facsimil ission._ Sewi tacsimi -
i i v i i i N -
SeCOmpRSHEE—upe EEF“E.“E.“ - .gssg > e EE > party

4)(3) State of Vermont Interoffice Mail. Service by any interoffice mail system
used by the State of Vermont shall be deemed accomplished by receipt by the
ReviewBoard-Officeapplicable agency.

)(4) Electronic Transmission.—_Documents may be served by electronic
transmission (Examples include but are not limited to e-mail) if the sending and
receiving parties agree to it in a writing; filed with the Review Board and
specifies the type of electronic transmission to be used.— For documents filed
by electronic transmission, service shall be deemed accomplished by the
simultaneous service of the document through electronic transmission on all
other parties and intervenors in the case, together with proof of service pursuant
to paragraph (d) of this section.

Proof of service.—_Service shall be documented by a written certificate of service
setting forth the date and manner of service.— The certificate of service shall be filed
with the pleading or document.

Proof of posting.— \Where service is accomplished by posting set forth in paragraph
(g9) and (i) of this section, proof of such posting shall be filed with the Review Board
Clerk not later than the first working day following the posting.

Service on represented employees.— Service and notice to employees
represented by an authorized employee representative shall be deemed



(h)

accomplished by serving the representative in a manner prescribed in paragraph
(c) of this section.

Service on unrepresented employees.— In the event there are affected employees
who are not represented by an authorized employee representative, the employer
shall post, immediately upon receipt, the docketing notice for the notice of contest
or petition for modification of the abatement period.— The posting shall be at or near
where the citation is required to be posted pursuant to 21 ¥SAV.S.A. § 225(b) and
29 CFR § 1903.16.—_The employer shall post:

(1)

)
@)

(4)

A copy of the notice of contest or petition for modification of the abatement
period;

A notice informing the affected employees of their right to party status; and

A notice informing the affected employees of the availability of all pleadings for
inspection and copying at reasonable times.

A notice in the following form shall be deemed to comply with this paragraph:

(i)

(ii)

(Name of Employer)

Your employer has been cited by the Vermont Commissioner of Labor
for violation of the Vermont Occupational Safety and Health Act.—_The
citation has been contested and will be the subject of a hearing before
the VOSHA Review Board (Review Board).—_Affected employees are
entitled to participate in this hearing as parties under terms and
conditions established by the Review Board in its Rules of Procedure.
Notice of intent to participate must be filed no later than 14 days before
the hearing.— Any notice of intent to participate should be sent by email
to the current Clerk’s email address, or to the current VOSHA Review
Board mailing address or delivery to the current VOSHA Review Board
physical address. All pleadings relevant to this matter may be inspected
at: (Place reasonably convenient to employees, preferably at or near
workplace.)

Where appropriate, the second sentence of the above notice will be
deleted, and the following sentence will be substituted:

The reasonableness of the period prescribed by the Commissioner for
abatement of the violation has been contested and will be the subject of
a hearing before the Review Board.

Special service requirements; Authorized employee representatives.— The
authorized employee representative, if any, shall be served by the employer with
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(i)

)

U

(m)

the notice set forth in paragraph (f) of this section and with a copy of the notice of
contest or petition for modification of the abatement period.

Notice of hearing to unrepresented employees.—_Immediately upon receipt, a
copy of the notice of the hearing to be held before the Hearing Officer shall be served
by the employer on affected employees who are not represented by an authorized
employee representative by posting a copy of the notice of such hearing at or near
the place where the citation is required to be posted pursuant to 21 VSAV.S.A.
§225(b) and 29 CFR § 1903.16.

Notice of hearing to represented employees.— Immediately upon receipt of the
notice of the hearing to be held before the Hearing Officer, the employer shall serve
a copy of the notice on the authorized employee representative of affected
employees in the manner prescribed in paragraph (c) of this section. The employer
need not serve the notice of hearing, as stated above, if on or before the date the
hearing notice is received, the authorized employee representative has entered an
appearance in conformance with—§ 2200.22 and § 2200.23.

Employee contest; Service on other employees.

(1) Where a notice of contest with respect to the reasonableness of the abatement
period is filed under § 2200.38(a) by an affected employee who is not
represented by an authorized employee representative and there are other
affected employees who are represented by an authorized employee
representative, the unrepresented affected employee shall serve the following
documents on the authorized employee representative:

(i) The notice of contest with respect to the reasonableness of the
abatement period; and

(i) A copy of the Commissioner’s statement of reasons, filed in conformance
with § 2200.38(b).

(2) Service on the authorized employee representative shall be in the manner
prescribed in paragraph (c) of this section. The unrepresented affected
employee shall file proof of such service.

Employee contest; Service on employer.— Where a notice of contest with respect
to the reasonableness of the abatement period is filed by an affected employee or
an authorized employee representative, a copy of the notice of contest and response
filed in support of the notice of contest shall be provided to the employer for posting
in the manner prescribed in paragraph (g) and (i) of this section.

Employee contest; Service on other authorized employee representatives. An
authorized employee representative who files a notice of contest with respect to the
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(n)

(0)

reasonableness of the abatement period shall be responsible for serving any other
authorized employee representative  whose members are affected employees in the
manner prescribed in paragraph (c) of this section.

Duration of posting.— Where posting is required by this section, such posting shall
be maintained until the commencement of the hearing or until earlier disposition.

Service of show cause orders.

(1) Service on parties and intervenors through electronic transmission (if elected).
Service of show cause orders shall be deemed completed by service through
electronic transmission on a representative who has entered an appearance
for a party or intervenor under § 2200.23 or on a self-represented party or
intervenor who has elected service through electronic transmission.— See also
§ 2200.101(a).

(2) Service on self-represented parties or intervenors not using electronic
transmission. In addition to the service methods permitted by § 2200.7(c), the
Review Board or the Hearing Officer shall serve a show cause order on a party
or intervenor who is self-represented and is not using electronic transmission
by certified mail or by any other method (including commercial delivery service)
that provides confirmation of delivery to the addressee’s record address
provided under § 2200.6.

§ 2200.8 — Filing.

(@)

What to file:

(1) General.— All documents required to be served on a party or intervenor shall

be filed erthe#befereserwedsmultaneously with service. br within-areasonable
time-after service:

(2) Discovery documents.—_Discovery documents generated pursuant to
§§.-2200.52 through-§ 2200.54220606-54 shall not be filed with the Review Board.
Filing and retention of such discovery documents shall comply with §§
2200.52(i) and (j).

Where to file. Unless provided otherwise, all documents shall be filed with the
Review Board Clerk either through electronic transmission to the current Review
Board Clerk’'s email address, or by First Class Mail to the current Review Board’s
mailing address by dellvery to the current ReV|ew Board’s phyS|caI address.;

the aSS|gnment of a Hearing Officer, all documents and pleadlngs will be forwarded
immediately-to the Hearing Officer by the Clerk.
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()

Filing Methods:

(1)

)

@)

(4)

®)

(6)

How to file.— Documents may be filed by electronic transmission as set forth in
(d) of this section, postage-prepaid first class or higher-—class U.S. Mail,
commercial delivery service, personal delivery, electronic-transmission-as-set
forth-in{d)-of-this-sectionor; or State of Vermont Interoffice Mail;-erfaesimile
transmission.

Number of copies.— Unless otherwise ordered or stated in this part, only the
original of a document shall be filed.

Filing date.

(i) Except for the documents listed in paragraph (c)(3)(ii) of this section, if
filing is by U.S. first class mail or higher class mail (such as Priority Mail),
then filing is deemed completed upon depositing the material in the U.S.
Mail.— If filing is by any other means (e.g., electronic, personal delivery,
commercial delivery service, electronic-orfacsimile-transmission-or State
of Vermont interoffice mail) then filing is deemed completed upon receipt
by the Review Board.

(i) Filing is completed upon receipt by the Review Board for petitions for
interlocutory review (§ 2200.73), and petitions for discretionary review
§ 2200.91.

(i)  Representatives and self-represented parties and intervenors bear the
sole responsibility for ensuring that a filing is timely made.

Certificate of service.—_A certificate of service shall accompany each
document filed.— The certificate shall set forth the dates and manner of filing
and service.

Sensitive information. Unless the Review Board or the Hearing Officer orders
otherwise, in any filing with the Review Board, information that is sensitive but
not privileged (e.g., Social Security numbers, driver’s license numbers, passport
numbers, taxpayer-identification numbers, birthdates, mother's maiden names,
names of minors, an individual’'s physical personal address, financial account
numbers), butretprivileged-shall be redacted.— Parties shall exercise caution
when filing medical records, medical treatment records, medical diagnosis
records, employment history, and individual financial information, and shall
redact or exclude materials unnecessary to the case.

Privileged information. Claims regarding privileged information shall comply
with § 2200.52(d).



(d)

Electronic Filing With the Review Board.

(1)

)

@)

(4)

®)

(6)

@)

(8)

Documents may be filed with the Review Board by electronic transmission,
including but are-not limited to, e-mail.

If technical difficulties prevent the successful submission of electronically
transmitted documents, the filer should contact the Review Board Clerk.

Documents filed through electronic transmission may contain an electronic
signature of the filer which will have the same legal effect, validity, and
enforceability as if signed manually. The term “electronic signature” means an
electronic symbol or process attached to or logically associated with a contact
or other record and executed or adopted by a person with the intent to sign the
document.

Confidential and privileged documents.— The following documents must not
be filed through electronic transmission:

(i) Documents that may not be released to the public because the
information is covered by a protective order or has been placed “under
seal” pursuant to § 2200.52(d) and (e).

(i) Documents submitted for in camera inspection by the Review Board or
the Hearing Officer, including material for which a privilege is claimed.
Claims regarding privileged information must comply with § 2200.52(d).

(i)  Confidential settlement documents filed with the Hearing Officer
pursuant to settlement procedures pursuant to § 2200.120.

(iv)  Applications for subpoenas made ex parte pursuant to § 2200.65.

Sensitive information. Unless the Review Board or the Hearing Officer orders
otherwise, all sensitive information in documents filed through electronic
transmission must be redacted pursuant to paragraph (c)(5) of this section.

Date of filing. The date of filing for documents filed through electronic
transmission is the day that the complete document is successfully received by
the Review Board.

Timeliness.— Representatives and self-represented parties and intervenors
bear the sole responsibility for ensuring that a filing is timely made.

Certificate of service.— Proof of service shall accompany each document filed
through electronic transmission.—_ The certificate of service shall certify
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simultaneous service of the document by email on all other parties and
intervenors in the case.—_lt is the responsibility of the filing party to retain
records showing the date of transmission, including receipts.

§ 2200.9 — Consolidation.

Cases may be consolidated on the motion of any party conforming to § 2200.40, on the
Hearing Officer's own motion after being assigned the case, or on the Review Board’s
own motion, where there exist common parties, common questions of law or facts or in
such other circumstances as justice or the administration of the VOSHA Code require.

§ 2200.10 —_Severance.

Upon its own motion, or upon motion of any party or intervenor conforming to § 2200.40,
where a showing of good cause has been made by the party or intervenor, the Review
Board or the Hearing Officer, after being assigned the case,— may order any proceeding
severed with respect to some or all claims or parties.

§ 2200.11 — [Reserved]
§ 2200.12 — References to Cases.

(a) Citing decisions by the Review Board and Hearing Officers, Administrative Law
Judges and Occupational Safety and Health Review Commission (OSHRC):

(1) Generally.— Parties citing decisions by the Review Board and OSHRC cases
should include in the citation the name of the employer, the docket number,
and the year of the decision:-

(i) ABC Roofing, Co., Inc., VOSHA Review Board, Docket number
VRB1067, finding 27(if applicable), page 5 (Hearing Officer Landerson,
December 4, 2018).

(i) ABC Roofing, Co., Inc., VOSHA Review Board, Docket number
VRB1067, p. #7 (Board Review, September 20, 2019).

(i)  Hackensack Steel Corp., 20 BNA OSHC 1387, 1388 (No. 97-0755,
2003).

(b) References to court decisions.

(1) Citation to court decisions should be to the official reporter whenever
possible.— For example,

(i) Commissioner of Labor v. Lotus Films, LTD, 206 A.3d 1260, 1262, 2019
VT 2,94 (Vt., 2019).
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)

(i) W.G. Yates & Sons Constr. Co. v. OSHRC, 459 F.3d 604, 608-09 (5th
Cir. 2006).

@iy  Martin v. OSHRC (CF & I Steel Corp.), 499 U.S. 144, 150-51 (1991).

Name of employer to be indicated. \When a court decision is cited in which
the first-listed party on each side is either the Secretary of Labor (or the name
of a particular Secretary of Labor), the Commission, or a labor union, the
citation should include in parenthesis the name of the employer in the Review
Board proceeding.— For example, Donovan v. Allied Industrial Workers (Archer
Daniels Midland Co.), 760 F.2d 783 (7th Cir. 1985); Donovan v. OSHRC (Mobil
Oil Corp.), 713 F. 2d 918 (2d Cir. 1983).
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SUBPART B— PARTIES AND REPRESENTATIVES

§ 2200.20 — Party Status

(@)

(b)

()

(a)

Affected employees.

(1) Affected employees and authorized employee representatives may elect party
status concerning any matter in which the Act confers a right to participate.
The election shall be accomplished by filing a written notice of election at least
30 days before the hearing.— A notice of election filed less than 30 days prior
to the hearing is ineffective unless good cause is shown for not timely filing the
notice.

(2) A notice of election shall be served on all other parties in accordance with
§-2200.7.

Employees no longer employed by cited employer. An employee of a cited
employer who was exposed to or had access to the hazard arising out of the
allegedly violative circumstances, conditions, practices, or operations and who is no
longer employed by the cited employer is permitted to participate as a party.

Employee contest.

(1) Where a notice of contest is filed by an employee or by an authorized employee
representative with respect to the reasonableness of the period for abatement
of a violation, the employer charged with the responsibility of abating the
violation may elect party status by a notice filed at least 14 days before the
hearing.

(2) A notice of election shall be served on all other parties in accordance with
§ 2200.7.

§ 2200.21 — Intervention; Appearance by Non-parties.

When Allowed.— A petition for leave to intervene may be filed at any time prior to 30

days before commencement of the hearing..urless-good-cause-is-shown—fornot
timely-filing-the-netice— A petition filed less than 30 days prior to the commencement
of the hearing will be denied unless good cause is shown for not timely filing the
petition.— A petition shall be served on all parties in accordance with § 2200.7.

Requirements of petition.

(1) The petition shall set forth the interest of the petitioner in the proceeding and
show that the participation of the petitioner will assist in the determination of
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(c)

the issues in question and that the intervention will not unduly delay the
proceeding.

(2) If the petitioner is an employee who is not employed by the cited employer but
who performed work at the cited worksite, the petition, in addition to the
requirements of paragraph (b)(1) of this section, shall set forth material facts
sufficient to demonstrate that the petitioner was exposed to or has access to
the hazard arising out of the allegedly violative circumstances, conditions,
practices, or operations.

Ruling on petition.

(1) For petitions filed by an employee, as defined in paragraph (b)(2) of this section,
the Review Board or the Hearing Officer; after being assigned a case, shall
grant the petition for intervention.

(2) For all other petitions, the Review Board or the Hearing Officer; after being
assigned a case, may grant a petition for intervention that meets the
requirements of paragraph (b)(1) of this section.

(3) An order granting a petition shall specify the extent and terms of an intervenor’s
participation in the proceedings.

§ 2200.22 — Representation of Parties and Intervenors.

(a) Representation.—_Any party or intervenor may appear in person, through an

(b)

attorney, or through any non-attorney representative. A representative must file an
appearance in accordance with § 2200.23.— In the absence of an appearance by a
representative, a party or intervenor will be deemed to appear for itself. A
corporation, limited liability company, any partnership, unincorporated association or
any other business entity may be represented by an authorized officer or agent.

(1) __An attorney who is not licensed in Vermont but is licensed in another state, shall
be allowed to appear before the VRB so long as:

(i) A Motion to Appear Pro Hac Vice is filed with the VRB Clerk conforming
to § 2200.40, along with a Licensing Statement and Certificate of Good

Standing.
(a)—

Affected employees in collective bargaining unit— Where an authorized
employee representative (see § 2200.1(c)) elects to participate as a party, affected
employees who are members of the collective bargaining unit may not separately
elect party status.—_If the authorized employee representative does not elect party
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(d)

status, affected employees who are members of the collective bargaining unit may
elect party status in the same manner as affected employees who are not members
of the collective bargaining unit.— See paragraph (c) of this section.

Affected employees not in collective bargaining unit.— Affected employees who
are not members of a collective bargaining unit may elect party status under
§ 2200.20. If more than one employee so elects, the Hearing Officer, in the Hearing
Officer’s sole discretion, may provide for them to be treated as one party.

Control of proceeding.— A representative of a party or intervenor shall be deemed
to control all matters respecting the interest of such party or intervenor in the
proceeding.

§ 2200.23 — Appearances and Withdrawals.

(a)

Entry of appearance:

(1) General— A representative of a party or intervenor shall enter an appearance
by signing the first document filed on behalf of the party or intervenor in
accordance with paragraph (a)(2) of this section or subsequently by filing an
entry of appearance in accordance with paragraph (a)(3) of this section.

(2) Appearance in first document or pleading.— If the first document filed on
behalf of a party or intervenor is signed by a representative, the representative
shall be recognized as representing that party.— No separate entry of
appearance by the representative is necessary, provided the document
contains the information required by § 2200.6.

(3) Subsequent appearance.—_ Where a representative has not previously
appeared on behalf of a party or intervenor, the representative shall file an
entry of appearance with the Clerk. The entry of appearance shall be signed by
the representative and contain the information required by § 2200.6.

Withdrawal of Counsel. Any counsel or representatives of record desiring to
withdraw their appearance, or any parties desiring to withdraw the appearance of
their counsel or representatives of record, must file a motion conforming with
§ 2200.40 with the Review Board or the Hearing Officer requesting leave to
withdraw, showing that prior notice of the motion has been given by the counsel or
representative or party to the client or counsel or representative, as the case may
be, and providing current contact information for the client, including street address,
email address, and phone number.— The motion of counsel to withdraw may, in the
discretion of the Review Board or the Hearing Officer; after being assigned to the
case, be denied where it is necessary to avoid undue delay or prejudice to the rights
of a party or intervenor.
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SUBPART C— PLEADINGS AND MOTIONS

§ 2200.30 — General Rules

(@)

(b)

()

(d)

(f)

(@)

Format. Pleadings and other documents (other than exhibits) shall be typewritten,
double spaced, with typeface of text being no smaller than 4412-point and typeface
of footnotes being no smaller than 4412-point, on letter size paper (8 'z inches by
11 inches).—_Pleadings and other documents shall be fastened without the use of
staples.

Clarity.— _Each allegation or response of a pleading or motion shall be simple,
concise, and direct.

Separation of claims.— Each allegation or response shall be made in separate
numbered paragraphs.— Each paragraph shall be limited as far as practicable to a
statement of a single set of circumstances.

Adoption by reference.— Statements in a pleading may be adopted by reference in
a different part of the same pleading or in another pleading or in any motion.— A
copy of any written instrument which is an exhibit to a pleading is a part of the
pleading for all purposes.

Alternative pleading.— A party may set forth two or more statements of a claim or
defense alternatively or hypothetically.— When two or more statements are made in
the alternative and one of them would be sufficient if made independently, the
pleading is not made insufficient by the insufficiency of one or more of the alternative
statements.—_A party may state as many separate claims or defenses as it has
regardless of consistency.— All statements shall be made subject to the signature
requirements of § 2200.32.

Form of pleadings, motions, and other documents.—_Any pleading, motion, or
other document shall contain a caption complying with § 2200.31 and a signature
complying with §-§ 2200.322200-32. The form and content of motions shall conform
with § 2200.40.

Burden of persuasion. The rules of pleading established by this subpart are not

determinative in deciding which party bears the burden of persuasion on an issue.
By pleading a matter affirmatively, a party does not waive its right to argue that the
burden of persuasion on the matter is on another party.

te)(h) Enforcement of pleading rules.— The Review Board or the Hearing Officer may

refuse for filing any pleading or motion that does not comply with the requirements
of this subpart.

16

Commented [CD6]: Added language to be consistent with
the Federal OSHA Rules of Procedure.




§ 2200.31 —_Caption; Titles of Cases.

(a) Notice of contest cases. Cases initiated by a notice of contest shall be titled:

Commissioner of Labor,
Complainant

V.

(Name of Employer),
Respondent.

(b) Petitions for modification of abatement period.— Cases initiated by a petition for
modification of the abatement period shall be titled:

(Name of Employer),
Petitioner

V.

Commissioner of Labor,
Respondent.

(c) Location of title.— The titles listed in paragraphs (a) and (b) of this section shall
appear at the left upper portion of the initial page of any pleading or document (other
than exhibits) filed.

(d) Docket number.—The initial page of any pleading or document (other than exhibits)
shall show, at the upper right of the page, opposite the title, the docket number, if
known, assigned by the Review Board.

§ 2200.32 — Signing of Pleadings and Motions.

Pleadings and motions shall be signed by the filing party or by the party’s representative.
The signature of a party or representative constitutes a representation by the party or
representative that the_party or representative is authorized to represent the party or
parties on whose behalf the pleading is filed. The signature of a party or representative
or-party-also constitutes a certificate by the party or representative that the party or
representative has read the pleading, motion, or other document, that to the best of the
representative’s knowledge, information, and belief, formed after reasonable inquiry, it
is well grounded in fact and is warranted by existing law or a good faith argument for
the extension, maodification, or reversal of existing law, and that it is not included for any
improper purpose, such as to harass or to cause unnecessary delay or needless
increase in the cost of litigation.—_If a pleading, motion, or other document is signed in
violation of this rule, such signing party or its representative shall be subject to the
sanctions set forth in § 2200.101 or § 2200.104.—_ A signature by a party representative
constitutes a representation by the representative that the representative understands
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that the rules and orders of the Review Board and its Hearing Officers apply equally to
attorney and non-attorney representatives.

§ 2200.33 — Notices of Contest.

Within 14 days after receipt of any of the following notices, the Commissioner shall notify
the Review Board of the receipt in writing and shall promptly furnish to the Clerk of the
Review Board any documents or records filed by the contesting party and all other
documents or records relevant to the contest:

(a)

(b)

Notification that the employer intends to contest a citation or proposed penalty under
21 VSAV.S.A. §226(a); or

Notification that the employer wishes to contest a notice of a failure to abate or a
proposed penalty under 21 VSAV.S.A. §226(b); or

A notice of contest filed by an employee or representative of employees with respect
to the reasonableness of the abatement period under 21 VSAV.S.A. §226(c);

Note 1 to § 2200.33: Failure to meet the 20--day deadline_(as required under 21
V.S.A. § 226) to file a notice of contest results in the citation or notification of failure
to abate becoming a final order of the Review Board.—_Under extraordinary
circumstances, the cited employer, an affected employee, or an authorized
employee representative may seek relief from the said final order pursuant to
Vermont Rule of Civil Procedure 60, by promptly filing a request for such relief with
the Rewew Board’s Clerk pursuant to § 2200. 8—at—the#@SHA—Rewew—Bea¥d—s

adel%essr See Branc:fon‘ Butlders Inc 9 BNA OSHC 21 13 21 16 17 (1981)

§ 2200.34 — Employer Contests.

(@)

Complaint.

(1) The Commissioner shall file a complaint with the Review Board no later than 21
days after receipt of the notice of contest.

(2) The complaint shall set forth all alleged violations and proposed penalties which
are contested, stating with particularity:

(i) The basis for jurisdiction;

(i) The time, location, place, and circumstances of each such alleged
violation; and
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(b)

(i)  The considerations upon which the period for abatement and the
proposed penalty of each such alleged violation are based.

(3) Where the Commissioner seeks in the complaint to amend the citation or
proposed penalty, the Commissioner shall set forth the reasons foramendment
and shall state with particularity the change sought.

Answer.

(1) Within 21 days after service of the complaint, the party against whom the
complaint was issued shall file an answer with the Review Board.

(2) The answer shall contain a short and plain statement denying those allegations
in the complaint which the party intends to contest. Any allegation not denied
shall be deemed admitted.

(3) The answer shall include all affirmative defenses being asserted.—_ Such
affirmative defenses include, but are not limited to, ‘“infeasibility,”
“unpreventable employee misconduct,” and “greater hazard.”

(4) The failure to raise an affirmative defense in the answer may result in the party
being prohibited from raising the defense at a later stage in the proceeding,
unless the Hearing Officer finds that the party has asserted the defense as
soon as practicable.

Motions filed in lieu of an answer.— A motion filed in lieu of an answer pursuant to
this subpart shall be filed no later than 21 days after service of the complaint. The
form and content of the motion shall comply with § 2200.40.— Upon denial of a
parties motion, the party will have 14 days to file an answer.

§ 2200.35 — fReserved]Disclosure of Corporate Parents, Subsidiaries, and
Affiliates

(a)

General. All answers, petitions for modification of abatement period, or other initial

(b)

pleadings filed under these rules by a corporation shall be accompanied by a
separate declaration listing all parents, subsidiaries, and affiliates of that corporation
or stating that the corporation has no parents, subsidiaries, or affiliates, whichever

is applicable.

Failure to Disclose. The Review Board or the Hearing Officer in its discretion may

refuse to accept for filing an answer or other initial pleading that lacks the disclosure
declaration required by this paragraph. A party that fails to file an adequate
declaration may be held in default after being given an opportunity to show cause
why it should not be held in default. All show cause orders issued by the Review
Board or the Hearing Officer shall be served in a manner prescribed in § 2200.7(0).
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(a) Continuing Duty to Disclose. A party subject to the disclosure requirement of this
paragraph has a continuing duty to notify the Review Board or the Hearing Officer of
any change in the information on the disclosure declaration until the Review Board
issues a final order disposing of the proceeding.

§2200.35
§ 2200.36 — [Reserved]

§ 2200.37 —_Petitions for Modification of the Abatement Period.

tb(a) Grounds for modifying abatement date. An employer may file a petition for
modification of abatement date when such employer has made a good faith effort to
comply with the abatement requirements of a citation, but such abatement has not
been completed because of factors beyond the employer's reasonable control.

(e)(b) Contents of Petition. A petition for modification of abatement date shall be in writing
and shall include the following information:

(1) All steps taken by the employer, and the dates of such action, in an effort to
achieve compliance during the prescribed abatement period.

(2) The specific additional abatement time necessary in order to achieve
compliance.

(3) The reasons such additional time is necessary, including the unavailability of
professional or technical personnel or of materials and equipment, or because
necessary construction or alteration of facilities cannot be completed by the
original abatement date.

(4) All available interim steps being taken to safeguard the employees against the
cited hazard during the abatement period.

H(c) When and where filed; Posting requirement; Responses to petition.— A petition
for modification of abatement date shall be filed with the Commissioner who issued
the citation no later than the close of the next working day following the date on
which abatement was originally required.— A later-filed petition shall be accompanied
by the employer's statement of exceptional circumstances explaining the delay.

(1) A copy of such petition shall be posted in a conspicuous place where all affected
employees will have notice of the petition or near each location where the
violation occurred. The petition shall remain posted for a period of 14 days.

(2) Affected employees or the representatives may file an objection in writing to
such petition with the Commissioner. Failure to file such objection within 14
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@)

(4)

days of the date of posting of such petition shall constitute a waiver of any
further right to object to said petition.

The Commissioner shall have the authority to approve any uncontested petition
for modification of abatement date filed pursuant to paragraphs (b) and(c)_of
this section. Such uncontested petitions shall become final orders pursuant to
21 VSAV.S.A. §§ 226(a) and (c).

The Commissioner shall not exercise approval power until the expiration of 21
days from the date the petition was posted pursuant to paragraphs (c)(1) and
(2) of this section by the employer.

{)(d) Contested petitions.— \Where any petition is objected to by the Commissioner or
affected employees, such petition shall be processed as follows:

(1)

)

The Commissioner shall forward the petition, citation, and any objections to the
Review Board within 14 days after the expiration of the 21 day period set out
in paragraph (c)(4) of this section.

The Review Board shall docket and process such petitions as expedited
proceedings as provided for in § 2200.103 of this Part.

(3) An employer petitioning for a modification of the abatement period shall have

(4)

the burden of proving in accordance with the requirements of 21 VSAV.S.A.
226(b) that such employer has made a good faith effort to comply with the
abatement requirements of the citation and that abatement has not been
completed because of factors beyond the employer's control.

Where the petitioner is a corporation, it shall file a separate declaration listing

all parents, subsidiaries, and affiliates of that corporation or stating that the
corporation has no parents, subsidiaries, or affiliates, whichever is applicable,
within 10 working days after service of the Commission docketing notice of the
petition for modification of the abatement date. Service of the filed declaration
on the other parties and intervenors shall be accomplished in a manner
prescribed in § 2200.7(c). The requirements set forth in § 2200.35(b) through
c) shall apply.

&

“)(5) Each objecting party shall file a response setting forth the reasons for

opposing the abatement date requested in the petition, within 14 working days
after service of the Review Board docketing notice of the petition for
modification of the abatement date. Service of the response on the other
parties and intervenors shall be accomplished in a manner prescribed in §
2200.7(c).
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§ 2200.38 — Employee Contests.

(a) Commissioner’s statement of reasons. Where an affected employee or
authorized employee representative files a notice of contest with respect to the
abatement period, the Commissioner shall, within 14 days from receipt of the notice
of contest, file a clear and concise statement of the reasons the abatement period
prescribed by the Commissioner is not unreasonable.

(b) Response to Commissioner’s statement.— Not later than 14 days after service of
the Commissioner's statement, referred to in paragraph (a) of this section, the
contesting affected employee or authorized employee representative shall file a
response.— Service of the filed statement on the other parties and intervenors shall
be accomplished in a manner prescribed in § 2200.7(c).

(c) Expedited proceedings.— All contests under this section shall be handled as
expedited proceedings as provided for in § 2200.103.

§ 2200.39 — Statement of Position.

At any time prior to the commencement of the hearing before the Hearing Officer, any
person entitled to appear as a party, or any person who has been granted leave to
intervene, may file a statement of position with respect to any or all issues to be heard.
The Hearing Officer may order the filing of a statement of position.

§ 2200.40 — Motions and Requests.

(a) How to make.—_An application or request for an order must be made by written
motion.— A motion shall not be included in another pleading or document, such as a
brief or petition for discretionary review, but shall be made in a separate document.
In exigent circumstances in cases pending before a Hearing Officer, an oral motion
may be made during an off-the-record telephone conference if the motion is
subsequently reduced to writing and filed within such time as the Hearing Officer
prescribes.

(b) Form of motions.— All motions shall contain a caption complying with § 2200.31
and a signature complying with § 2200.32.— Requests for orders that are presented
in any other form, such as by a business letter or by electronic transmission, shall
not be considered or granted.

(c) Content of motions.— A motion shall contain a clear and plain statement of the relief
sought and state with particularity the grounds for seeking the order.—_ Written
memoranda, briefs, affidavits, or other relevant material or documents may be filed
in support of the motion or a response.
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(d) Duty to confer.— Prior to filing a motion, the moving party shall confer or make
reasonable efforts to confer with all other parties and shall state in the motion the
efforts undertaken to confer. The motion shall also state if any other party opposes
or does not oppose the motion.

¢H(e)Oral motions.— Oral motions may be made during a hearing and shall be included
in the transcript, if a transcript is being made.

t2)(f) When to make.

(1) A motion filed in lieu of an answer pursuant to § 2200.34(c) shall be filed no
later than 21 days after service of the complaint.

(2) Motions shall be made as soon as the grounds for the motion are known. A
party is not required to raise by motion any matter that the party has previously
included in any pleading as defined in § 2200.1(n), unless the party seeks a
ruling on the previously pleaded matter prior to the hearing on the merits.

(3) A motion to postpone a hearing shall comply with § 2200.62.

év(g) Responses.— Any party or intervenor upon whom a motion has been served shall
file a response within 14 days from service of the motion.

(h) Reconsideration.— A party adversely affected by a ruling on any motion may file a
motion for reconsideration within 7 days of service of the ruling.

(i) Summary judgment motions.— The provisions of Vermont Rule of Civil Procedure
56 apply to motions for summary judgment.

§ 2200.41 — [Reserved]
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SUBPART D— PREHEARING PROCEDURES AND DISCOVERY

§ 2200.50 — [Reserved]

§ 2200.51 — Prehearing Conferences and Orders.

(@)

(b)

()

Scheduling Conference.

(1)

)

The Hearing Officer may, upon the Hearing Officer’s discretion, consult with the
attorneys, non-attorney party representatives, and any self-represented
parties, by a scheduling conference, telephone, mail, or other suitable means,
and within 30 days after the filing of the answer, enter a scheduling order that
limits the time:

(i) To join other parties and to amend the pleadings;
(i) To file and hear motions; and

(i)  To complete discovery.

The scheduling order also may include:

(i) The date or dates for conferences before hearing, a final prehearing
conference and hearing; and

(i) Any other matters appropriate to the circumstances of the case.

Prehearing conference.—_In addition to the prehearing procedures set forth in
Vermont Rules of Civil Procedure 16, the Hearing Officer may, upon the Hearing

Officer’'s own initiative or on the motion of a party, direct the parties to confer among
themselves to consider settlement, stipulation of facts, or any other matter that may
expedite the hearing.

Compliance.— Parties must fully prepare for a useful discussion of all procedural
and substantive issues involved in prehearing conferences and shall participate in
such conferences in good faith.— Parties failing to do so may be subject to sanctions
under § 2200.101 and § 2200.104.

§ 2200.52 General Provisions Governing Discovery.

(@)

General. Discovery will be permitted subject to the methods and limitations set forth
in these rules.

(1

Methods and limitations.— _In conformity with these rules, any party may,
without leave of the Review Board or Hearing Officer, obtain discovery through
the following methods:
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)

@)

(4)

@)

(i)
(iii)
(iv)

(v)

Production of documents and things or permission to enter upon land or
other property for inspection and other purposes to the extent provided
in § 2200.53;

Requests for admission to the extent provided in § 2200.54;
Interrogatories to the extent provided in § 2200.55.

Discovery is not available under these rules through Depositions except
to the extent provided in § 2200.56.

In the absence of a specific provision, Hearing Officer may allow
discovery procedures as set forth in the Vermont Rules of Civil
Procedure, except that the provisions of Vermont Rule of Civil Procedure
26(a) does not apply to Review Board proceedings.- This exception does
not preclude any prehearing disclosures (including disclosure of expert
testimony and written reports) directed in a scheduling order entered
under § 2200.51.

Time for discovery. A party may initiate all forms of discovery in conformity
with these Rules at any time after the filing of the first responsive pleading or
motion that delays the filing of an answer, such as a motion to dismiss.
Discovery shall be initiated early enough to permit completion of discovery no
later than 14 days prior to the date set for hearing, unless the Hearing Officer
orders otherwise.

Service of discovery documents.— Every document relating to discovery
required to be served on a party shall be served on all parties.

Stipulations about discovery procedures.— Unless the Review Board or
Hearing Officer orders otherwise, the parties may stipulate that:

(i)

(ii)

A deposition may be taken before any person, at any time or place, on
any notice, and in the manner specified—in which event it may be used
in the same way as any other deposition; and

Other procedures governing or limiting discovery may be modified—but
a stipulation extending the time for any form of discovery must be
approved by the Review Board or the Hearing Officer if it would interfere
with the time set forth for completing discovery, for hearing a motion, or
for hearing.

(b) Scope of discovery.— The information or response sought through discovery may
concern any matter that is not privileged and that is relevant to the subject matter
involved in the pending case and proportional to the needs of the case, considering
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the importance of the issues at stake, the parties’ relative access to relevant
information, the parties’ resources, the importance of the discovery in resolving the
issues, and whether the burden or expense of the proposed discovery outweighs its
likely benefit.— Information within this scope of discovery need not be admissible in
evidence to be discoverable.

Limitations. The frequency or extent of the discovery methods provided by these
rules may be limited by the Review Board or the Hearing Officer if it is determined
that:

(1) The discovery sought is unreasonably cumulative or duplicative, or it is
obtainable from some other source that is more convenient, less burdensome,
or less expensive.

(2) The party seeking discovery has had ample opportunity to obtain the
information sought by discovery in the action; or

(3) The proposed discovery is outside the scope permitted by paragraph (b) of this
section.

Privilege.:

(1) Claims of privilege.— The initial claim of privilege shall specify the privilege
claimed and the general nature of the material for which the privilege is
claimed.- In response to an order from the Review Board or the Hearing Officer,
or in response to a motion to compel, the claim shall: identify the information
that would be disclosed; set forth the privilege that is claimed; and allege the
facts showing that the information is privileged.— The claim shall be supported
by affidavits, depositions, or testimony and shall specify the relief sought.— The
claim may be accompanied by a motion for a protective order or by a motion
that the allegedly privileged information be received, and the claim ruled upon
in camera, that is, with the record and hearing room closed to the public, or ex
parte, that is, without the participation of parties and their representatives.— The
Hearing Officer may enter an order and impose terms and conditions on the
Hearing Officer's examination of the claim as justice may require, including an
order designed to ensure that the allegedly privileged information not be
disclosed until after the examination is completed.

(2) Upholding or rejecting claims of privilege.— If the Hearing Officer upholds
the claim of privilege, the Hearing Officer may order and impose terms and
conditions as justice may require, including a protective order.— If the Hearing
Officer overrules the claim, the person claiming the privilege may obtain as of
right an order sealing from the public those portions of the record containing
the allegedly privileged information pending interlocutory or final review of the
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(f)

@)

ruling, or final disposition of the case, by the Review Board.—_Interlocutory
review of such an order shall be given priority consideration by the Review
Board.

Resolving claims of privilege outside of discovery proceedings.— A
Hearing Officer may utilize the procedures set forth in paragraphs (d) and (e)
of this section outside of discovery proceedings, including during the hearing.

Protective orders.—_In connection with any discovery procedures and where a
showing of good cause has been made, the Review Board or the Hearing Officer
may make any order including, but not limited to, one or more of the following:

(1)
)

@)

(4)

®)

(6)

()

(8)

That the discovery not be had;

That the discovery may be had only on specified terms and conditions, including
a designation of the time or place;

That the discovery may be had only by a method of discovery other than that
selected by the party seeking discovery;

That certain matters not be inquired into, or that the scope of the discovery be
limited to certain matters;

That discovery be conducted with no one present except persons designated
by the Review Board or the Hearing Officer;

That a deposition after being sealed be opened only by order of the Review
Board or the Hearing Officer;

That a trade secret or other confidential research, development, or commercial
information not be disclosed or be disclosed only in a designated way;

That the parties simultaneously file specified documents or information
enclosed in sealed envelopes to be opened as directed by the Review Board
or the Hearing Officer.

Failure to cooperate; Motions to compel; Sanctions:.

(1)

)

Motions to compel discovery.— A party may file a motion conforming to
§ 2200.40 for an order compelling discovery when another party refuses or
obstructs discovery.—_In considering a motion to compel, the Hearing Officer
shall treat an evasive or incomplete answer as a failure to answer.

Sanctions.— If a party fails to comply with an order compelling discovery, the
Hearing Officer may enter an order to redress the failure.— Such order may
issue upon the initiative of a Hearing Officer, after affording an opportunity to
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show cause why the order should not be entered, or upon the motion of a party
conforming to § 2200.40.—_The order may include any sanction stated in
Vermont Rule of Civil Procedure 37, including the following:

(i) An order fthat the-matters—regarding-which-the-orderwas-made-orany
ether-designated facts shall be taken to be established for purposes of

the action-case Iin accordance with the claim of the party obtaining that
order;

(i) An order refusing to allow the disobedient party to support or to oppose
designated claims or defenses or prohibiting that party from introducing
designated matters in evidence;

(i) An order striking eut-pleadings or parts thereof-of pleadings-erparis
thereef, or staying further proceedings until the order is obeyed; |

@i(iv)An orderer dismissing the action or proceeding or any part thereof, or
rendering a judgment by default against the disobedient party.

Unreasonable delays.— None of the discovery procedures set forth in these rules
shall be used in a manner or at a time which shall delay or impede the progress of
the case toward hearing status or the hearing of the case on the date for which it is
scheduled, unless, in the interests of justice, the Hearing Officer shall order
otherwise.—_Unreasonable delays in utilizing discovery procedures may result in
termination of the party’s right to conduct discovery.

Show cause orders.—_All show cause orders issued by the Review Board or the
Hearing Officer under paragraph (f) of this section shall be served in a manner
prescribed in § 2200.7(0).

Supplementation of responses. A party that has responded to a request for
discovery with a response that was complete when made is under no duty to
supplement the response to include information subsequently acquired, except as
follows:

(1) A party is under a duty to promptly supplement the response with respect to
any question directly addressed to:

(i) The identity and location of persons having knowledge of discoverable
matters; and

(i) The identity of each person expected to be called as an expert witness
at the hearing, the subject matter on which the person is expected to
testify, and the substance of the person’s testimony.
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)

U

(m)

(2) A party is under a duty to promptly amend a prior response if the party obtains
information upon the basis of which:

(i) The party knows that the response was incorrect when made; or

(i) The party knows that the response though correct when made is no
longer true and the circumstances are such that a failure to amend the
response is in substance a knowing concealment.

(3) A duty to supplement responses may be imposed by order of the court,
agreement of the parties, or at any time prior to the hearing through new
requests for supplementation of prior responses.

Filing of discovery.— Requests for production or inspection under § 2200.53
requests for admission under § 2200.54 and responses to requests for admissions,
interrogatories under § 2200.55 and the answers to interrogatories, and depositions
under § 2200.56 shall be served upon other counsel or parties but shall not be filed
with the Review Board or the Hearing Officer.— The party responsible for service of
the discovery material shall retain the original and become the custodian.

Relief from discovery requests If relief is sought regarding any discovery issues

deeument&‘wd%hmgsﬁthen copies e#th&pemen&eﬁhe—w%ﬁega%enesﬁmqaest&
answers;—orresponsesof all documents |]n dispute shall be filed with the Review
Board or the Hearing Officer contemporaneously with any motion filed under

§ 2200.101 or § 2200.52(e), (f), or (9).

Use at hearing.— _If interrogatories, requests, answers, responses, or depositions
are to be used at the hearing or are necessary to a prehearing motion which might
result in a final order on any claim, the portions to be used shall be filed with the
Review Board or the Hearing Officer at the outset of the hearing or at the filing of the
motion insofar as their use can be reasonably anticipated. Section § 2200.56(f)
prescribes additional procedures pertaining to the use of depositions at a hearing.

Use on review or appeal. When documentation of discovery not previously in the
record is needed for review or appeal purposes, upon an application and order of
the Review Board or the Hearing Officer, the necessary discovery documents shall
be filed with the Clerk of the Review Board.
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§ 2200.53 — Production of Documents and Things

(@)

Scope.— At any time after the filing of the first responsive pleading or motion that
delays the filing of an answer, such as a motion to dismiss, any party may serve on
any other party a request to:

(1) Produce and permit the party making the request, or a person acting on the
party’s behalf, to inspect and copy any designated documents, or to inspect
and copy, test, or sample any tangible things which are in the possession,
custody, or control of the party upon whom the request is served;

(2) Permit entry upon designated land or other property in the possession or
control of the party upon whom the request is served for the purpose of
inspection and measuring, surveying, photographing, testing, or sampling the
property or any designated object or operation on the property.

Procedure. The request shall set forth the items to be inspected, either by individual
item or by category, and describe each item and category with reasonable
particularity.—_It shall specify a reasonable time, place, and manner of making the
inspection and performing related acts.— The party upon whom the request is served
shall serve a written response within 30 days after service of the request, unless the
requesting party allows a longer time.— The Review Board or the Hearing Officer
may allow a shorter time or a longer time, should the requesting party deny an
extension.— The response shall state, with respect to each item or category, that
inspection and related activities will be permitted as requested, unless the request
is objected to in whole or in part, in which event the reasons for objection shall be
stated.- If objection is made to part of an item or category, that part shall be specified.
To obtain a ruling on an objection by the responding party, the requesting party shall
file a motion conforming to § 2200.40 with the Clerk and shall annex its request to
the motion, together with the response and objections, if any.

§ 2200.54 — Request for Admissions.

(@)

Scope and procedure:

(1) Scope.— Any time after the filing of the first responsive pleading or motion that
delays the filing of an answer, such as a motion to dismiss, a party may serve
on any other party a written request to admit, for purposes of the pending action
only, the truth of any matters within the scope of § 2200.52(b) relating to:

(i) Facts, the application of law to fact, or opinions about either; and

(i) The genuineness of any described documents.
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)

@)

(4)

®)

(6)

Form; Copy of a document.—_Each matter must be separately stated.— The
number of requested admissions shall not exceed 25, including subparts,
except upon the agreement of the parties or by order of the Review Board or
the Hearing Officer.—_A request to admit the genuineness of a document must
be accompanied by a copy of the document unless it is, or has been, otherwise
furnished or made available for inspection and copying.

Time to respond; Effect of not responding.— A matter is admitted unless,
within 30 days after being served, the party to whom the request is directed
serves on the requesting party a written answer or objection addressed to the
matter and signed by the party or its representative.— A shorter or longer time
for responding may be provided by written stipulation of the parties or by order
of the Review Board or the Hearing Officer.

Answer.—_If a matter is not admitted, the answer must specifically deny it or
state in detail why the answering party cannot truthfully admit or deny it. A
denial must fairly respond to the substance of the matter; and when good faith
requires that a party qualify an answer or deny only a part of a matter, the
answer must specify the part admitted and qualify or deny the rest.—_The
answering party may assert lack of knowledge or information as a reason for
failing to admit or deny only if the party states that it has made reasonable
inquiry and that the information it knows or can readily obtain is insufficient to
enable it to admit or deny.

Objections.—_The grounds for objecting to a request must be stated.— A party
must not object solely on the ground that the request presents a genuine issue
for hearing.

Motion regarding the sufficiency of an answer or objection.—_The
requesting party may move to determine the sufficiency of an answer or
objection.— Unless an objection is sustained, the Review Board or the Hearing
Officer must order that an answer be served. On finding that an answer does
not comply with this rule, the Review Board or the Hearing Officer may order
either that the matter is admitted or that an amended answer be served.— The
Review Board or the Hearing Officer may defer the final decision until a
prehearing conference or a specified time before hearing.

Effect of admission; withdrawal or modification. A matter admitted under
paragraph (a) of this section is conclusively established unless the Review Board or
the Hearing Officer on motion permits the admission to be withdrawn or amended.
The Review Board or the Hearing Officer may permit withdrawal or modification if it
would promote the presentation of the merits of the case and if the Review Board
or the Hearing Officer is not persuaded that it would prejudice the requesting party
in maintaining or defending the case on the merits. An admission, which is made
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under paragraph (a) of this section is not an admission for any other purpose and
cannot be used against the party in any other proceeding.

§ 2200.55 — Interrogatories.

(@)

General — At any time after the filing of the first responsive pleading or motion that
delays the filing of an answer, such as a motion to dismiss, any party may serve
interrogatories upon any other party. The number of interrogatories shall not exceed
25 questions, including subparts, except upon the agreement of the parties or by
order of the Review Board or the Hearing Officer. The party seeking to serve more
than 25 questions, including subparts, shall have the burden of persuasion to
establish that the complexity of the case or the number of citation items necessitates
a greater number of interrogatories.

Answers.—_All answers shall be made in good faith and as completely as the
answering party’s information will permit.— The answering party is required to make
reasonable inquiry and ascertain readily obtainable information.- An answering party
may not give lack of information or knowledge as an answer or as a reason for
failure to answer, unless the answering party states that it has made reasonable
inquiry and that information known or readily obtainable by it is insufficient to enable
it to answer the substance of the interrogatory.

Procedure. Each interrogatory shall be answered separately and fully under oath or
affirmation.— _If the interrogatory is objected to, the objection shall be stated in lieu of
the answer. The answers are to be signed by the person making them and the
objections shall be signed by the party or its counsel.—_The party on whom the
interrogatories have been served shall serve a copy of its answers or objections
upon the propounding party within 30 days after the service of the interrogatories.
The Hearing Officer may allow a shorter or longer time.—_The burden shall be on the
party submitting the interrogatories to file a motion conforming to § 2200.40 for an
order with respect to any objection or other failure to answer an interrogatory.

§ 2200.56 Depositions.

(a)

General.— Depositions of parties, intervenors, or witnesses shall be allowed only by
agreement of all the parties or on order of the Review Board or the Hearing Officer
following the filing of a motion of a party stating good and just reasons.—_ All
depositions shall be before an officer authorized to administer oaths and
affirmations at the place of examination.—_The deposition shall be taken in
accordance with the Vermont Rules of Civil Procedure, particularly Vermont Rule of
Civil Procedure 30.
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(b) When to file.—_A motion to take depositions may be filed after the filing of the first
responsive pleading or motion that delays the filing of an answer, such as a motion
to dismiss.

(c) Notice of taking.—_Any depositions allowed by the Review Board or the Hearing
Officer may be taken after 14 days’ written notice to the other party or parties.— The
14-day notice requirement may be waived by the parties pursuant to § 2200.52

(a)()(i).

(d) Method of recording and expenses.— The party that notices the deposition must
state in the notice the method for recording the testimony.- Unless the Review Board
or the Hearing Officer orders otherwise, testimony may be recorded by audio,
audiovisual, or stenographic means.— Witnesses whose depositions are taken and
the person recording the deposition shall each be paid the same fees that are paid
for like services in the Vermont courts. Any party may arrange to transcribe a
deposition.—_The party noticing the deposition shall pay the recording costs, any
witness fees, and mileage expense.—_Deposition subpoenas shall comply with
§ 2200.65.

(e) Use of depositions.— Depositions taken under this rule may be used for discovery,
to contradict or impeach the testimony of a deponent as a witness, or for any other
purpose permitted by the Vermont Rules of Evidence and the Vermont Rules of Civil
Procedure, particularly Vermont Rule of Civil Procedure 32.— An audio or audiovisual
deposition offered into evidence in whole or in part must be accompanied by a
transcription of the deposition.—_All transcription costs must be borne by the party
offering the deposition into evidence.

(f) Excerpts from depositions to be offered at hearing. Except when used for
purposes of impeachment, at least 7 days prior to the hearing, the parties or counsel
shall furnish to the Clerk and all opposing parties or counsel the transcribed excerpts
from depositions (by page and line number) which they expect to introduce at the
hearing.—_Four working days later, the adverse party or counsel for the adverse
party shall furnish to the Clerk and all opposing parties or counsel additional
transcribed excerpts from the depositions (by page and line number) which they
expect to be read pursuant to Vermont Rules of Civil Procedure 32(a)(4), as well as
any objections (by page and line number) to opposing party’s or counsel’s
depositions.— With reasonable notice to the Clerk and all parties or counsel, other
excerpts may be read.
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6
SUBPART E— HEARINGS

§ 2200.60 — Notice of hearing; Location.

Except by agreement of the parties, or in an expedited proceeding under § 2200.103,
when a hearing is first set, the Clerk shall give the parties and intervenors notice of the
time, place, and nature of the hearing at least 30 days in advance of the hearing.—_If a
hearing is being rescheduled, or if exigent circumstances are present, at least 14 days’
notice shall be given. The Clerk will designate a place and time of hearing that involves
as little inconvenience and expense to the parties as is practicable.

§ 2200.61 — Submission Without Hearing.

(a) A case may be fully stipulated by the parties and submitted to the Review Board or
the Hearing Officer for a decision at any time.— The stipulation of facts shall be in
writing and signed by the parties or their representatives. The submission of a case
under this rule does not alter the burden of proof, the requirements otherwise
applicable with respect to adducing proof, or the effect of failure of proof.

(b) Motions for summary judgment are governed by § 2200.40(j).
§ 2200.62 — Postponement of Hearing.

(a) Motion to postpone.— A hearing may be postponed by the Hearing Officer on the
Hearing Officer’s own initiative or for good cause shown upon the motion of a party.
A motion for postponement shall state the position of the other parties, either by a
joint motion or by a representation of the moving party. The filing of a motion for
postponement does not automatically postpone a hearing.— The form and content
of such motions shall comply with § 2200.40.

(b) Grounds for postponement.— A motion for postponement grounded on conflicting
engagements of counsel or employment of new counsel shall be promptly filed.

(c) When motion must be received. A motion to postpone a hearing must be received
at least 14 days prior to the hearing.— A motion for postponement received less than
14 days prior to the hearing will generally be denied unless good cause is shown for
late filing.

(d) Postponementin excess of 60 days.- No postponement in excess of 60 days shall
be granted without the concurrence of the Review Board.— The original of any motion
seeking a postponement in excess of 60 days shall be filed with the Clerk.
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§ 2200.63 — Stay of Proceedings.

(@)

Motion for stay.— Stays are not favored.— A party seeking a stay of a case assigned
to a Hearing Officer shall file a motion for stay conforming to § 2200.40 with the
Clerk. A motion for a stay shall state the position of the other parties, either by a
joint motion or by the representation of the moving party. The motion shall set forth
the reasons a stay is sought and the length of the stay requested.

Ruling on motion to stay.— The Hearing Officer, with the concurrence of the Review
Board Chairperson, may grant any motion for stay for the period requested or for
such period as is deemed appropriate.

Periodic reports required.— The parties in a stayed proceeding shall be required to
submit periodic reports on such terms and conditions as the Hearing Officer may
direct.— The length of time between the reports shall be no longer than 90 days
unless the Hearing Officer otherwise orders.

§ 2200.64 — Failure to Appear.

(a)

Attendance at hearing. The failure of a party to appear in person or by a duly
authorized representative at the—_hearing constitutes a waiver of the right to a
hearing.— A failure of the Commissioner to appear constitutes abandonment of the
case. A failure of the Respondent to appear is deemed an admission of the facts
alleged and consent to the relief sought in the Complaint (or, in Simplified
Proceedings, the citation and notification of propesed-penalty).— The Hearing Officer
may default the non-appearing party without further proceeding or notice.

Requests for reinstatement.— Requests for reinstatement must be made, in the
absence of extraordinary circumstances, within 7 days after the scheduled hearing
date. See § 2200.90(c).

Rescheduling hearing.— The Review Board or its-Hearing Officer, upon showing of
good cause, may excuse such failure to appear. In such event, the hearing will be
rescheduled as expeditiously as possible from the issuance of the Hearing Officer’s
order.

§ 2200.65 — Issuance of Subpoenas; Petitions to Revoke or Modify Subpoenas;
Payment of Witness Fees and Mileage;— Right to Inspect or Copy Data.

(@)

Issuance of subpoenas upon application of pro se party or party
representative_who is not an attorney.— On behalf of the Review Board or any
Review Board member, the Hearing Officer shall, on the application of any party,
issue to the applying party subpoenas requiring the attendance and testimony of
witnesses and/or the production of any evidence, including, but not limited to,
relevant books, records, correspondence, or documents, in the withess’ possession
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or under the witness’ control, at a deposition or at a hearing before the Review Board
or the Hearing Officer. The party to whom the subpoena is issued shall be
responsible for its service. Applications for subpoenas shall be filed with the Review

Board Clerk under§ 2200 8.- e&he#by—Emst—Glass—MaJ—te—the—eu#em—Rewew—Bea;d

Appllcatlons for subpoena(s) may be made ex parte. The subpoena shaII show on
its face the name and address of the party at whose request the subpoena was
issued.

Service of subpoenas.—_A subpoena may be served by any person who is not a
party and is not less than 18 years of age.— Service of a subpoena upon the person
named may be made by delivering a copy thereof to such person and, if the person’s
attendance is commanded, by tendering to that person with the subpoena the fees for
one day’s attendance and the mileage allowed by law.— A subpoena may be served
at any place within the state.— Proof of service when necessary, shall be made by
filing with the Clerk a statement for which the subpoena is issued a statement of the
date and manner of service and of the names of the persons served, certified by the
person who made the service.

Revocation or modification of subpoenas.— Any person served with a subpoena,
whether requiring attendance and testimony (ad testificandum) or for the production
of evidence (duces tecum), shall, within 5 days after the date of service of the
subpoena, move in writing to revoke or modify the subpoena if the person does not
intend to comply. All motions to revoke or modify shall be served on the party at
whose request the subpoena was issued. The Review Board or the Hearing Officer
shall revoke or modify the subpoena if in its opinion the evidence whose production
is required does not relate to any matter under investigation or in question in the
proceedings or the subpoena does not describe with sufficient particularity the
evidence to be produced, or if for any other reason sufficient in law the subpoena is
otherwise invalid. The Review Board or the Hearing Officer shall make a simple
statement of procedural or other grounds for the ruling on the motion to revoke,
modify, or affirm. The motion to revoke or modify, any answer filed, and any ruling
on the motion shall become part of the record.

Rights of persons compelled to submit data or other information in
documents.— Persons compelled to submit data or other information at a public
proceeding are entitled to retain documents they submitted that contain the data or
information, or to procure a copy of such documents upon their payment of lawfully
prescribed costs.— If such persons submit the data or other information by testimony,
they are entitled to a copy of the transcript of their testimony upon their payment of
the lawfully prescribed costs.

Witness fees and mileage.— Witnesses summoned to appear for a deposition, or
to appear before the Review Board or the Hearing Officer, shall be paid the same
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fees and mileage_expense that are paid witnesses in the courts of the State of
Vermont. Witness fees and mileage shall be paid by the party or intervenor at whose
instance the witness appears.

(f)  Failure to comply with subpoena.— Upon the failure of any person to comply with
the subpoena issued upon the request of a party, the Review Board may recommend
to the Attorney General that proceedings be initiated in the appropriate court for the
enforcement of the subpoena, if in the Review Board’s judgment, the enforcement
of the subpoena would be consistent with law and with policies of the VOSHA Code.

§ 2200.66 — Transcript of Testimony.

(a) Hearings.—_A recording shall be made of the proceedings at the hearing by the
Review Board. Persons desiring to listen to the recordings shall make appropriate
arrangements with the Clerk. At the request of any party or intervenor, Review Board
or #ts—Hearing Officer’s, an official verbatim transcript of the hearing shall be
prepared.— Any requested transcript shall be filed with the Review Board.

(b) Payment for transcript.—_ Parties or intervenors may request the preparation of
a transcript from the Clerk at their own expense.—_In the absence of a party or
intervenor request for a transcript and should a Hearing Officer or a member of
the Review Board request a copy, the Review Board shall bear all expenses for
the court reporters’ fees, and for any copy of the hearing transcript filed with it.

(c) Correction of errors.— Error in the transcript of the hearing may be corrected by the
Hearing Officer on the Hearing Officer's own motion, on joint motion by the parties,
or on motion by any party, or the Review Board.—_The motion shall conform to
§ 2200.40 and shall state the error in the transcript and the correction to be made.
The official transcript shall reflect the corrections.

§ 2200.67 — Duties and Powers of the Hearing Officers.

It shall be the duty of the Review Board or its- Hearing Officer to conduct a fair and
impartial hearing, to assure that the facts are fully elicited, to adjudicate all issues and
avoid delay. The Hearing Officer shall have authority with respect to cases assigned to
a Hearing Officer, between the time the Hearing Officer is designated and the time a
Hearing Officer issues a decision, subject to the rules and regulations of the Review
Board, to:

(a) Administer oaths and affirmations;

(b) Issue authorized subpoenas and rule upon petitions to revoke, modify, remove, or
affirm, in accordance with § 2200.65;
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(f)

(9)

@)

1)

Rule on claims of privilege and claims that information is protected and issue
protective orders, in accordance with § 2200.52(d) and (e);

Rule upon offers of proof and receive relevant evidence;

Take or cause depositions to be taken whenever the needs of justice would be
served;

Regulate the course of the hearing and, if appropriate or necessary, exclude persons
or counsel from the hearing for contemptuous conduct and strike all related
testimony of witnesses refusing to answer any proper questions;

Hold conferences for the settlement or simplification of the issues;

Dispose of procedural requests or similar matters, including motions referred to the
Hearing Officer by the Review Board and motions to amend pleadings; also to
dismiss complaints or portions thereof, and to order hearings reopened, or upon
motion, consolidated prior to issuance of a decision;

Make decisions in accordance with 3 \/\SAV.S.A. §812 of the Vermont Administrative
Procedure Act;

Call and examine witnesses to introduce into the record documentary or other
evidence;

Approve or appoint an interpreter;

Request the parties to state their respective positions concerning any issue in the
case or theory in support of their position;

Adjourn the hearing as the needs of justice and good administration require;

Take any other action necessary under the foregoing and authorized by the
published rules and regulations of the Review Board.

§ 2200.68 — Recusal of the Hearing Officer.

(@)

(b)

Discretionary recusal.— A Hearing Officer may be recused himseli-erherself from
a proceeding whenever the Hearing Officer deems it appropriate.

Mandatory recusal.- A Hearing Officer shall recuse himself-erherselithemself under
circumstances that would require disqualification of a Review Board Hearing Officer
under Vermont Code of Judicial Conduct Canon 2.11, except that the required
recusal may be set aside under the conditions specified by Canon 2.11(C).
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()

Request for recusal.—_Any party may request that the Hearing Officer, at any time
following the Hearing Officer's designation and before the filing of the decision, be
recused under paragraph (a) or (b) of this section or both by filing with the Review
Board, promptly upon the discovery of the alleged facts, an affidavit setting forth in
detail the matters alleged to constitute grounds for recusal.

Ruling on request.— If the Hearing Officer; finds that a request for recusal has been
filed with due diligence and that the material filed in support of the request
establishes that recusal either is appropriate under paragraph (a) of this section or
is required under paragraph (b) of this section, the Hearing Officer shall be recused
himself-or-herself from the proceeding. If the Hearing Officer denies a request for
recusal, the Hearing Officer shall issue a ruling on the record, stating the grounds
for denying the request and shall proceed with the hearing, or if the hearing has
closed, shall proceed in the issuance of a decision, and the provisions of — — §
2200.90.

§ 2200.69 — Examination of Witnesses.

Witnesses shall be examined orally under oath or affirmation. Opposing parties or
intervenors shall have the right to cross-examine any witness whose testimony is
introduced by an adverse party. All parties shall have the right to cross-examine any
witness called by the Hearing Officer pursuant to § 2200.67(j).

§ 2200.70 Exhibits.

(@)

()

Marking exhibits.—_All exhibits offered in evidence by a party shall be marked for
identification before or during the hearing.—_Exhibits shall be marked with a
designation identifying the party or intervenor offering the exhibit.

Removal or substitution of exhibits in evidence.- Unless the Hearing Officer finds
it impractical, a copy of each such exhibit shall be given to the other parties or
intervenors. A party may remove an admitted exhibit from the official record during
the hearing or at the conclusion of the hearing only upon permission of the Hearing
Officer.—_The Hearing Officer, in the Hearing Officer's discretion, may permit the
substitution of a duplicate for any original document offered into evidence.

Reasons for denial of admitting exhibit.— A Hearing Officer may, in the Hearing
Officer’s discretion, deny the admission of any exhibit because of its excessive size,
weight, or other characteristic that prohibits its convenient transportation and
storage.—_A party may offer into evidence photographs, models, or other
representations of any such exhibit.

Rejected exhibits.— All exhibits offered but denied admission into evidence, except
exhibits referred to in paragraph (c) of this section, shall be disposed of as required
in the Review Board Record Retention Policy.
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(f)

Return of physical exhibits. A party may, on motion, request the return of a
physical exhibit within 30 days after expiration of the time for filing a petition for
review of a Review Board final order in the Vermont Superior Court under 21
VSAV.S.A. §227, or within 30 days after completion of any proceedings initiated in
Vermont Superior Court.— The motion shall be addressed to the Clerk and provide
supporting reasons.—_The exhibit shall be returned if the Clerk determines that it is
no longer necessary for use in any Review Board proceeding.

Request for custody of physical exhibit.— Any person may on motion to the Clerk
request custody of a physical exhibit for use in any court or tribunal. The motion shall
state the reasons for the request and the duration of custody requested.- If the exhibit
has been admitted in a pending Review Board case, the motion shall be served on
all parties to the proceeding.— Any person granted custody of an exhibit shall inform
the Clerk of the status every 6 months of the person’s continuing need for the exhibit
and return the exhibit after completion of the proceeding.

Disposal of physical exhibit—_Any physical exhibit may be disposed of by the
Review Board’s Clerk subject to the requirements of the Review Board Records
Retention Policy.

§ 2200.71 — Rules of Evidence.

Hearings before the Hearing Officer shall be in accordance with 3 ¥SAV.S.A. 810 and
the Vermont Rules of Evidence as applicable.

§ 2200.72 Objections.

(@)

Statement of objection.— Any objection with respect to the conduct of the hearing,
including any objection to the introduction of evidence or a ruling by the Hearing
Officer, may be stated orally or in writing, accompanied by a short statement of the
grounds for the objection, and shall be included in the record. No such objection
shall be deemed waived by further participation in the hearing.

Offer of proof.— Whenever evidence is excluded from the record, the party offering
such evidence may make an offer of proof which shall be included in the record of
the proceeding.

Once the Hearing Officer rules definitively on the record—either before or at the
hearing—a party need not renew an objection or offer of proof to preserve a claim
of error for appeal.
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| § 2200.73 — Interlocutory Review.

(@)

(b)

(f)

General. Interlocutory review of a Hearing Officer's ruling is discretionary with the
Review Board. A petition for interlocutory review may be granted only where the
petition asserts, and the Review Board finds:

(1) That the review involves an important question of law or policy that controls the
outcome of the case, and that immediate review of the ruling may materially
expedite the final disposition of the proceedings or subsequent review by the
Review Board may provide an inadequate remedy; or

(2) That the ruling will result in a disclosure, before the Review Board may review
the Hearing Officer’s report of information that is alleged to be privileged.

Petition for interlocutory appeal. Within 7 days following the service of a Hearing
Officer's ruling from which review is sought, a party may file a petition for interlocutory
appeal with the Review Board. Responses to the petition, if any, shall be filed within
7 days following service of the petition.— Service of the filed petition on the other
parties and intervenors shall be accomplished in a manner prescribed in § 2200.7(c).
A copy of the petition and responses shall be filed with the Review Board Clerk.
The petition is denied unless granted within 30 days of the date of receipt by the
Review Board’s Clerk.

Denial without prejudice. The Review Board's decision not to grant a petition for
interlocutory appeal shall not preclude a party or intervenor from raising an objection
to the Hearing Officer's interlocutory ruling in a petition for discretionary review.

Stay.

(1) Trade secret matters. The filing of a petition for interlocutory review of a
Hearing Officer’s ruling concerning an alleged trade secret shall stay the effect
of the ruling until the petition is deemed denied or ruled upon.

(2) Other cases. In all other cases, the filing or granting of a petition for
interlocutory review shall not stay a proceeding or the effect of a ruling unless
otherwise ordered.

Hearing Officer’s comments.— The Hearing Officer may be requested to provide
the Review Board with an explanation for the Hearing Officer’s decision.— When the
written comments are filed with the Review Board, the Hearing Officer shall serve
the comments on all parties in a manner prescribed in § 2200.7(c).

Briefs. Notice shall be given to the parties if the Review Board decides to request
briefs on the issues raised by an interlocutory review.— See § 2200.93-Briefs before
the Review Board.
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(9)

When filing effective.— A petition for interlocutory review is deemed to be filed only
when received by the Review Board, as specified in § 2200.8(c)(3)(ii).

§ 2200.74 — Filing of Briefs and Proposed Findings With the Hearing Officer; Oral
Argument at the Hearing.

(@)

General.— A party is entitled, to a reasonable period at the close of the hearing for
oral argument, which shall be included in the transcript of the hearing.—_Any party
shall be entitled, upon request made before the close of the hearing, to file a brief,
proposed findings of fact and conclusions of law, or both with the Hearing Officer.
In lieu of briefs, the Hearing Officer may permit or direct the parties to file
memoranda or statements of authority.

Time. Briefs shall be filed simultaneously on a date established by the Hearing
Officer. A motion for extension of time for filing any brief shall be made at least 3
working days prior to the due date and shall recite that the moving party has
conferred with the other parties on the motion. Reply briefs shall not be allowed
except by order of the Hearing Officer.

Untimely briefs.— Untimely briefs will not be accepted unless accompanied by a
motion setting forth good cause for the delay.- The form and content of motions shall
comply with § 2200.40.
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SUBPART F— POSTHEARING PROCEDURES

§ 2200.90 — Decisions and Reports of Hearing Officers.

(@)

Hearing Officer’s decision:

(1)

)

Contents of Hearing Officer’s decision.— The hearing officer shall prepare a
decision— that conforms to 3 VSAV.S.A. § 812 and constitutes the final
disposition of the proceedings.—_The decision shall be in writing and shall
include findings of fact, conclusions of law, and the reasons or bases for them,
on all the material issues of fact, law, or discretion presented on the record.
The decision shall include an order affirming, modifying, or vacating each
contested citation item and each proposed penalty or directing other
appropriate relief.— A decision finally disposing of a petition for modification of
the abatement period shall contain an order affirming or modifying the
abatement period.

Service of the Hearing Officer’s decision.— The Hearing Officer shall serve a
copy of the decision on each party in a manner prescribed in § 2200.7(c).

Hearing Officer’s report:

(1

)

@)

(4)

Contents of Hearing Officer’s report.— The Hearing Officer’s report shall
consist of the entire record, including the Hearing Officer’s decision.

Filing of Hearing Officer’s report.— On the eleventh_(11"") day after service of
the decision on the parties, the Hearing Officer shall file the report with the
Clerk for docketing.

Docketing of Hearing Officer’s report by Clerk. Promptly upon filing of the
Hearing Officer's report, the Clerk shall docket the report and notify all parties
of the docketing date. The date of docketing is the date the Hearing Officer's
report is made for purposes of 21 VSAV.S.A. §2308§ 230(b).

Correction of errors in Hearing Officer’s report.

(i) Until the Hearing Officer’s report has been directed for review or, in the
absence of a direction for review, until the decision has become a final
order as described in paragraph (f) of this section, the Hearing Officer
may correct clerical errors arising through oversight or inadvertence in
decisions, orders, or other parts of the record under Vermont Rule of
Civil Procedure 60(a). If a Hearing Officer's report has been directed for
review, the decision may be corrected during the pendency of review
with leave of the Review Board.
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(i) After a Hearing Officer’s decision has become a final order as described
in paragraph (f) of this section, the Review Board or the Hearing Officer
may correct a clerical mistake or a mistake arising from oversight or
omission under Vermont Rule of Civil Procedure 60(a).

Relief from default.— Until the Hearing Officer’s report has been docketed by the
Clerk, the Hearing Officer may relieve a party of default or grant reinstatement under

§§ 2200.101(b), § 2200.52(f)(2), or §-2200.64(b).

Filing documents after the docketing date.— Except for documents filed under
paragraph (b)(4)(i) of this section documents filed with the Clerk after the docketing
date will no longer be forwarded to the Hearing Officer.

Settlement.— Settlement documents shall be filed in the manner prescribed in
§ 2200.100(c).

Hearing Officer’s decision final unless review directed. If no Review Board
member directs review of a decision on or before the 30th day following the date of
docketing of the hearing officer's report, the decision of the Hearing Officer shall
become a final order of the Review Board per 21 VSAV.S.A. §230§ 230(b)(2).

§ 2200.91 — Discretionary Review; Petitions for Discretionary Review; Statements
in Opposition to Petitions.

(a)

Review discretionary.— Review by the Review Board is not a right.- A Review Board
Member may, as a matter of discretion, direct review on the Review Board’s own
motion or on the petition of a party.

Petitions for discretionary review. A party adversely affected or aggrieved by the
decision of a hearing officer may seek review by the Review Board by filing a Petition
for Discretionary Review with the Clerk at any time following the service of the
Hearing Officer’s decision on the parties but no later than [20-14 days after the date
of docketing of the Hearing Officer’s report.— Service of the filed petition on the other
parties and intervenors shall be accomplished in a manner prescribed in § 2200.7(c).
The earlier a petition is filed, the more consideration it can be given.— A petition for
discretionary review may be conditional, and it may state that review is sought only
if a Review Board Member were to direct review on the petition of an opposing party.

ICross-petitions for discretionary review. Where a petition for discretionary review
has been filed by one party, any other party adversely affected or aggrieved by the
decision of the Hearing Officer may seek review by the Review Board by filing a
cross-petition for discretionary review. The cross-petition may be conditional.— See
paragraph (b) of this section.— A cross-petition shall be filed directly with the Clerk
within 27-21 days after the date of docketing of the Hearing Officer's report.— The
earlier a cross-petition is filed, the more consideration it can be given.
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(f)

Contents of the petition.— No particular form is required for a petition for
discretionary review. A petition should state why review should be directed,
including: whether the Hearing Officer's decision raises an important question of
law, policy, or discretion; whether review by the Review Board will resolve a question
about which the Review Board’s Hearing Officers have rendered differing opinions;
whether the Hearing Officer’s decision is contrary to law or Review Board precedent;
whether a finding of material fact is not supported by a preponderance of the
evidence; whether a prejudicial error of procedure or an abuse of discretion was
committed.— A petition should concisely state the portions of the decision for which
review is sought and should refer to the citations and citation items (for example,
citation 3, item 4a) for which review is sought.— A petition shall not incorporate by
reference a brief or legal memorandum.—_Brevity and the inclusion of precise
references to the record and legal authorities will facilitate prompt review of the
petition.

When filing effective.— A petition for discretionary review is filed when received by
the Review Board, as specified in § 2200.8(c)(3)(ii).

Prerequisite to judicial review; effect of filing. A petition for review under this
section is a prerequisite to the seeking of judicial review of the Review Board action
by the Vermont Superior Court. A petition for review under this section per 21
VSAV.S.A. § 227 does not stay the final order of the Review Board unless ordered
by the court.

Statements in opposition to petition.— Statements in opposition to petitions for
discretionary review may be filed in the manner specified in this section for the filing
of petitions for discretionary review. Statements in opposition shall concisely state
why the Hearing Officer's decision should not be reviewed with respect to each
portion of the petition to which it is addressed.

§ 2200.92 — Review by the Review Board.

(a)

Jurisdiction of the Review Board; Issues on review.— Unless the Review Board
orders otherwise, a direction for review establishes jurisdiction in the Review Board
to review the entire case. The issues to be decided on review are within the
discretion of the Review Board.

Review on a Review Board Member’s motion; Issues on review. At any time
within 30 days after the docketing date of the Hearing Officer’s report, a Review
Board Member may, on the Review Board Member's own motion, direct that a
Hearing Officer’s decision be reviewed.— Factors that may be considered in deciding
whether to direct review absent a petition include, but are not limited to, whether the
case raises novel questions of law or policy or involves a conflict between Hearing
Officers’ decisions. When a Review Board Member directs review on the Review
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Board Member’'s own motion, the issues ordinarily will be those specified in the
direction for review or any later order.

Issues not raised before the Hearing Officer.— The Review Board will ordinarily
not review issues that the Hearing Officer did not have the opportunity to pass upon.
In exercising discretion to review issues that the Hearing Officer did not have the
opportunity to pass upon, the Review Board may consider such factors as whether
there was good cause for not raising the issue before the Hearing Officer, the degree
to which the issue is factual, the degree to which proceedings will be disrupted or
delayed by raising the issue on review, whether the ability of an adverse party to
press a claim or defense would be impaired, and whether considering the new issue
would avoid injustice or ensure that judgment will be rendered in accordance with
the law and facts.

§ 2200.93 Briefs Before the Review Board.

(a)

Requests for briefs: The Review Board ordinarily will request the parties to file
briefs on issues before the Review Board. After briefs are requested, a party, instead
of filing a brief, may file a letter setting forth its arguments, or a letter stating that it
will rely on its petition for discretionary review or previous brief. A party not intending
to file a brief shall notify the Review Board in writing within the applicable time for
filing briefs and shall serve a copy on all other parties.- The provisions of this section
apply to the filing of briefs and letters filed in lieu of briefs.

Filing briefs.— Unless the briefing notice states otherwise:

(1) Time for filing briefs. The party required to file the first brief shall do so within
40 days after the date of the briefing notice. All other parties shall file their briefs
within 30 days after the first brief is served. Any reply brief permitted by these
rules or by order shall be filed within 15 days after the second brief is served.

(2) Sequence of filing.

(i) If one petition for discretionary or interlocutory review has been filed, the
petitioning party shall file the first brief.

(i) If more than one petition has been filed, the party whose petition was
filed first shall file the first brief.

(i)  If no petition—_has been filed, the parties shall file simultaneous briefs.

(3) Reply briefs.— The party that filed the first brief may file a reply brief, or, if briefs
are to be filed simultaneously, both parties may file a reply brief. Additional
briefs are otherwise not allowed except by leave of the Review Board.
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Motion for extension of time for filing briefs. An extension of time to file a brief
will not ordinarily be granted except for good cause shown. A motion for extension
of time to file a brief shall be filed at the Review Board no later than 5 days prior to
the expiration of the time limit prescribed in paragraph (b) of this section, shall
comply with § 2200.40, and shall include the following information: When the brief is
due; the number and duration of extensions of time that have been granted to each
party or intervenor; the length of extension being requested; the specific reasons for
the extension being requested; and an assurance that the brief will be filed within
the time extension requested.

Consequences of late filing of briefs: The Review Board may decline to accept a
brief that is not timely filed.

Length of briefs: Except by permission of the Review Board, a main brief, including
briefs and legal memoranda it incorporates by reference, shall contain no more than
35 pages of text. A reply brief, including briefs and legal memoranda it incorporates
by reference, shall contain no more than 20 pages of text.

Format.— Briefs shall be typewritten, and double spaced.
Table of contents: A brief in excess of 15 pages shall include a table of contents.

Failure to meet requirements: The Review Board may return briefs that do not
meet the requirements of paragraphs (e-g) of this section.

§ 2200.94 — [Reserved]

§ 2200.95 — Oral Argument Before the Review Board.

(a)

When ordered. Upon motion of any party or upon its own motion, the Review Board
may order oral argument in any matter directed for review before it. Parties
requesting oral argument must demonstrate why oral argument would facilitate
resolution of the issues before the Review Board. Normally, motions for oral
argument shall not be considered until after all briefs have been filed.

Notice of argument.— The Clerk shall advise all parties whether oral argument is to
be heard.—_ Within a reasonable time before the oral argument is scheduled, the
Clerk shall inform the parties of the time and place therefor, the issues to be heard,
and the time allotted to the parties.

Postponement.

(1) Except under extraordinary circumstances, a request for postponement must
be filed at least 10 days before oral argument is scheduled.
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(2) The Clerk shall notify the parties of a postponement in a manner best calculated
to avoid unnecessary travel or inconvenience to the parties.—_The Clerk shall
inform all parties of the new time and place for the oral argument.

Order and content of argument.

(1) Counsel shall be afforded such time for oral argument as the Review Board
may provide by order. Requests for enlargement of time may be made by
motion filed reasonably in advance of the date fixed for the argument.

(2) The petitioning party shall argue first.—_If the case is before the Review Board
on cross-—petitions, the Review Board will inform the parties in advance of the
order of appearance.

(3) Counsel may reserve a portion of the time allowed for rebuttal but in opening
argument shall present the case fairly and completely and shall not reserve
points of substance for presentation during rebuttal.

(4) Oral argument should undertake to emphasize and clarify the written arguments
appearing in the briefs. The Review Board will look with disfavor on any oral
argument that is read from a previously filed document.

(5) At any time, the Review Board may terminate a party’s argument or interrupt
the party’s presentation for questioning by the Review Board Members.

Failure to appear.—_Should either party fail to appear for oral argument, the party
present may be allowed to proceed with its argument.

Consolidated cases.— Where two or more consolidated cases are scheduled for
oral argument, the consolidated cases shall be considered as one case for the
purpose of allotting time to the parties unless the Review Board otherwise directs.

Multiple counsel.— Where more than one counsel argues for a party to the case or
for multiple parties on the same side in the case, itis counsels’ responsibility to agree
upon a fair division of the total time allotted.—_In the event of a failure to agree, the
Review Board will allocate the time. The Review Board may, in its discretion, limit
the number of counsel heard for each party or side in the argument. No later than 5
days prior to the date of scheduled argument, the Review Board must be notified of
the names of the counsel who will argue.

Exhibits/visual aids.

(1) The parties may use exhibits introduced into evidence at the hearing.— If a party
wishes to use a visual aid not part of the record, written notice of the proposed
use shall be given to opposing counsel 15 days prior to the argument.
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(i)

1)

)

@)

(4)

Objections, if any, shall be in writing, served on all adverse parties, and filed
not fewer than 7 days before the argument.

No visual aid shall introduce or rely upon facts or evidence not already part of
the record.

If visual aids or exhibits other than documents are to be used at the argument,
counsel shall arrange with the Clerk to have them placed in the hearing room
on the date of the argument before the Review Board convenes.

Parties using visual aids not introduced into evidence shall have them removed
from the hearing room unless the Review Board directs otherwise.—_If such
visual aids are not reclaimed by the party within a reasonable time after notice
is given by the Clerk, such visual aids shall be disposed of at the discretion of
the Clerk.

Recording oral argument.

(1)

)

@)

Unless the Review Board directs otherwise, oral arguments in a directed review
shall be electronically recorded by the Review Board and made part of the
record. Persons desiring to listen to the recordings shall make appropriate
arrangements with the Clerk.— At the request of any party or intervenor, the
Review Board or its Hearing Officer’s, an official verbatim transcript of the
hearing shall be prepared.—_Any requested transcript shall be filed with the
Review Board.

Parties or intervenors who request the preparation of a transcript from the
Clerk shall do so at their own expense.—_In the absence of a party or
intervenor request for a transcript and should a Hearing Officer or a member
of the Review Board request a transcript, the Review Board shall be
responsible for the expense of the transcript preparation.

Error in the transcript of the oral argument may be corrected by the Review
Board on its own motion, on joint motion by the parties, or on motion by any
party.— The motion shall state the error in the transcript and the correction to
be made.—_The official transcript shall reflect the corrections.

Failure to file brief.— A party that fails to file a brief shall not be heard at the time of
oral argument except by permission of the Review Board.
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SUBPART G— MISCELLANEOUS PROVISIONS

§ 2200.100 — Settlement.

(@)

(b)

Policy: Settlement is permitted and encouraged by the Review Board at any stage
of the proceedings.

Requirements:

(1)

)

@)

Notification of Settlement.— If the parties have agreed to a partial or full
settlement, they shall so notify the Review Board in a written joint submission
(titled “Notification of Settlement” or “Notification of Partial Settlement,” as
appropriate), in which the parties shall:

(i) List the contested items that have been settled and, if only a partial
settlement agreement has been reached, also list the contested items
that remain to be decided;

(i) If posting of the settlement agreement is required by § 2200.7(g) or (i),
certify that the parties’ settlement agreement has been posted in the
manner for posting notices prescribed by that rule and certify the date
of posting;

(i) If party status has been elected under § 2200.20, certify that the party
has been afforded an opportunity to provide input on all matters
pertaining to the settlement before the agreement is finalized; and

(iv) If the settlement agreement includes the withdrawal of a notice of
contest, citation, notification of proposed penalty, or petition for
modification of abatement period, state whether such withdrawal is with
prejudice;

The parties shall not incorporate the settlement agreement in, or append it to,
the joint submission required in paragraph (b)(1) of this section or substitute
the settlement agreement for the required joint submission.

Issuance of order terminating proceeding.— If the requirements of
paragraphs (b)(1) and (2) of this section have been met with respect to all
contested citation items and no affected employees who have elected party
status have raised an objection to the reasonableness of any abatement
period, the Review Board shall issue an Order acknowledging that the parties
have resolved all contested citation items and agreed to terminate the
proceeding before the Review Board.
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Filing; Service; Notice and Objection.- A Notification of Settlement submitted shall
be filed with the Clerk. Proof of service shall be filed with the Notification of
Settlement, showing service upon all parties and authorized employee
representatives in the manner prescribed by § 2200.7(c) and (d) and the posting of
notice to non-party affected employees in the manner prescribed by § 2200.7(g). If
the time has not expired under these rules for electing party status, an order
acknowledging the termination of the proceedings before the Review Board because
of the settlement shall not be issued until at least 14 days after service or posting to
consider any affected employee’s or authorized employee representative’s objection
to the reasonableness of any abatement time.- The affected employee or authorized
employee representative shall file any such objection within this time.—_If such
objection is filed, the Review Board shall provide an opportunity for the affected
employees or authorized employee representative to be heard and present evidence
on the objection, which shall be limited to the reasonableness of the abatement
period.

§ 2200.101 — Failure to Obey Rules.

(@)

Sanctions.— When any party has failed to plead or otherwise proceed as provided
by these rules or as required by the Review Board or the Hearing Officer, the party
may be declared to be in default either on the initiative of the Review Board or the
Hearing Officer, after having been afforded an opportunity to show cause why the
party should not be declared to be in default, or on the motion of a party.
Subsequently, the Review Board or the Hearing Officer, in their discretion, may enter
a decision against the defaulting party or strike any pleading or document not filed
in accordance with these rules.

Motion to set aside sanctions.— For reasons deemed sufficient by the Review
Board or the Hearing Officer and upon motion conforming to § 2200.40 expeditiously
made, the Review Board or the Hearing Officer may set aside a sanction imposed
under paragraph (a) of this section. See § 2200.90(c).

Discovery sanctions and failure to appear.—_This section does not apply to
sanctions for failure to comply with orders compelling discovery, which are governed
by § 2200.52(f), or to a default for failure to appear, which is governed by
§ 2200.64(a).

Show cause orders.— All show cause orders issued by the Review Board or the
Hearing Officer under paragraph (a) of this section shall be served in a manner
prescribed in § 2200.7(0).

§ 2200.102 — Withdrawal.

A party may withdraw its notice of contest, citation, notification of proposed penalty, or
petition for modification of abatement period at any stage of the proceeding.— The notice
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of withdrawal shall be served in accordance with § 2200.7(c) upon all parties and
authorized employee representatives that are eligible to elect, but have not elected, party
status.— It shall also be posted in the manner prescribed in § 2200.7(g) for the benefit
of any affected employees not represented by an authorized employee representative
who are eligible to elect, but have not elected, party status.—_Proof of service shall
accompany the notice of withdrawal in accordance with § 2200.7(d).

§ 2200.103 — Expedited Proceeding.

(a) When ordered. Upon application of any party or intervenor, or upon its own motion,

the Review Board may order an expedited proceeding.—_ When an expedited
proceeding is ordered by the Review Board, the Clerk shall notify all parties or
intervenors.

(b) Automatic expedition.—_Cases initiated by employee contests and petitions for
modification of abatement period shall be expedited.— See § 2200.37(d)(2) and
§ 2200.38(c).

(c) Effect of ordering expedited proceeding.— When an expedited proceeding is
required by these rules or ordered by the Review Board, it shall take precedence on
the docket of the Hearing Officer to whom it is assigned, or on the Review Board’s
review docket, as applicable, over all other classes of cases, and shall be set for
hearing or for the submission of briefs at the earliest practicable date.

(d) Time sequence set by Hearing Officer.— The assigned Hearing Officer or Review
Board shall make rulings with respect to time for filing of pleadings and all other
matters, without reference to times set forth in these rules, and shall do all other
things necessary to complete the proceeding in the minimum time consistent with
fairness.

§ 2200.104 — Standards of Conduct.

(a) General.—_All representatives appearing before the Review Board or its Hearing
Officers shall comply with the letter and spirit of the— ethical conduct required in the
courts Vermont Rules of Professional Conduct.

(b) Misbehavior before a Hearing Officer:

(1) Exclusion from a proceeding.— A Hearing Officer may exclude from
participation in a proceeding any person, including a party or its representative,
who engages in disruptive behavior, refuses to comply with orders or rules of
procedure, continuously uses dilatory tactics, refuses to adhere to standards of
orderly or ethical conduct, or fails to act in-geed-in good faith.— The cause for
the exclusion shall be stated in writing or may be stated in the record if the
exclusion occurs during the course of the hearing. Where the person removed
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(d)

is a party’s attorney or other representative, the Hearing Officer shall suspend
the proceeding for a reasonable time for the purpose of enabling the party to
obtain another attorney or other representative.

(2) Appeal rights if excluded.— Any attorney or other representative excluded
from a proceeding by a Hearing Officer may, within 7 days of the exclusion,
appeal to the Review Board for reinstatement.—- No proceeding shall be delayed
or suspended pending disposition of the appeal.

Disciplinary action by the Review Board.— If an attorney or other representative
practicing before the Review Board engages in unethical or unprofessional conduct
or fails to comply with any rule or order of the Review Board or its Hearing Officers,
the Review Board may, after reasonable notice and an opportunity to show cause
to the contrary, and after hearing, if requested, take any appropriate disciplinary
action, including suspension or disbarment from practice before the Review Board.

Show cause orders.—_All show cause orders issued by the Review Board under
paragraph (c) of this section shall be served in a manner prescribed in § 2200.7(0).

§ 2200.105 — Ex Parte Communication.

(@)

()

General.—_Except as permitted by § 2200.120 or as otherwise authorized by law,
there shall be no ex parte communication with respect to the merits of any case not
concluded, between any Board Member, Hearing Officer, employee or agent of the
Review Board who is employed in the decisional process, and any of the parties or
intervenors, representatives, or other interested persons.

Disciplinary action.— In the event an ex parte communication occurs, the Review
Board or its Hearing Officer may make such orders or take such action as fairness
requires.— The exclusion of a person by a Hearing Officer from a proceeding shall
be governed by Standards of Conduct. § 2200.104(b). Any disciplinary action by the
Review Board, including suspension or disbarment, shall be governed by
§ 2200.104(c).

Placement on public record.—_All ex parte communications in violation of this
section shall be placed on the public record of the proceeding.

§ 2200.106 — Amendments to Rules.

The Review Board may at any time upon its own motion or initiative, or upon written
suggestion of any interested person setting forth reasonable grounds therefore, amend
or revoke any of the rules contained in this Part.— Such suggestions should be addressed
to the Review Board at its mailing address or e-mailed to the Celerk.
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§ 2200.107 Special Circumstances; Waiver of Rules.

In special circumstances not contemplated by the provisions of these rules, or for good
cause shown, the Review Board or the Hearing Officer may, upon application by any
party or intervenor, or on its own motion, after 3 days notice to all parties or intervenors,
waive any rule or make such orders as justice or the administration of the VOSHA Code

requires.
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SUBPART H— ALTERNATIVE SETTLEMENT PART
§ 2200.120 — Settlement Procedure.
(a) Voluntary settlement:
(1) Applicability and duration.
(i) Voluntary settlement applies only to notices of contests by employers.

(i) Upon motion of the Hearing Officer, Review Board or any party,
conforming to § 2200.40 after the docketing of the notice of contest, or
with the consent of the parties at any time in the proceedings, the Review
Board Chairperson may assign a case to a Settlement Hearing Officer,
without expense to the Review Board', for proceedings under this
section.— In the event either the Commissioner or the employer objects
to the use of a Settlement Hearing Officer procedure, such procedure
shall not be imposed.

(2) Length of voluntary settlement procedures.—_ Voluntary settlement
procedures shall be for a period not to exceed 75 days, unless extended with
the concurrence of the Review Board Chairperson.

(b) Powers and duties of Settlement Hearing Officers.

(1) The Settlement Hearing Officer shall confer with the parties regarding the whole
or partial settlement of the case and seek resolution of as many issues as is
feasible.

(2) The Settlement Hearing Officer may require the parties to provide statements
of the issues in controversy and the factual predicate for each party’s position
on each issue and may enter other orders as appropriate to facilitate the
proceedings.

(3) The Settlement Hearing Officer may allow or suspend discovery during the
settlement proceedings.

(4) The Settlement Hearing Officer has the discretion to engage in ex parte
communications throughout the course of settlement proceedings.—_The
Settlement Hearing Officer may suggest privately to each attorney or other
representative of a party what concessions the client should consider and

! The parties are responsible for paying the settlement hearing officer for time and
expense under this section.
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assess privately with each attorney or other representative the reasonableness
of the party’s case or settlement position.

The Settlement Hearing Officer may, with the consent of the parties, conduct
such other settlement proceedings as may aid in the settlement of the case.

(c) Settlement conference:

(1)

)

@)

General.— The Settlement Hearing Officer shall convene and preside over
conferences between the parties.— Settlement conferences may be conducted
electronically, telephonically or in person.— The Settlement Hearing Officer
shall designate a conference place,-_and-time_and state the nature of the
conference.

Participation in conference.— The Settlement Hearing Officer may require that
any attorney or other representative who is expected to try the case for each
party be present. The Settlement Hearing Officer may also require that the
party’s representative be accompanied by an official of the party having full
settlement authority on behalf of the party.—— The parties and their
representatives or attorneys are expected to be completely candid with the
Settlement Hearing Officer so that the Settlement Hearing Officer may properly
guide settlement discussions.—_The failure to be present at a settlement
conference or otherwise to comply with the orders of the Settlement Hearing
Officer or the refusal to cooperate fully within the spirit of this rule may result
in default or the imposition of sanctions under § 2200.101.

Confidentiality of settlement proceedings.

(i) All statements made and all information presented during the course of
settlement proceedings under this section shall be regarded as
confidential and shall not be divulged outside of these proceedings
except with the consent of the parties.— The Settlement Hearing Officer
shall issue appropriate orders to protect the confidentiality of settlement
proceedings.

(i) The Settlement Hearing Officer shall not divulge any statements or
information presented during private negotiations with a party or the
party’s representative during settlement proceedings except with the
consent of that party.

(i)  The following shall not be admissible in any subsequent hearing, except
by stipulation of the parties:

(A) Evidence of statements or conduct in settlement proceedings under
this section within the scope of Vermont Rule of Evidence 408,
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(d)

(B) Notes or other material prepared by or maintained by the
Settlement Hearing Officer in connection with settlement
proceedings, and

(C) Communications between the Settlement Hearing Officer and the
Review Board Chairperson or Clerk in connection with settlement
proceedings including the report of the Settlement Hearing Officer
under paragraph (e) of this section.

(iv) Documents and factual information disclosed in the settlement
proceeding may not be used in litigation unless obtained through
appropriate discovery or subpoena.

(v)  With respect to the Settlement Hearing Officer's participation in
settlement proceedings, the Settlement Hearing Officer shall not discuss
the merits of the case with any other person, nor appear as a witness in
any hearing of the case.

(vi)  The requirements of paragraph (c)(3) of this section apply unless
disclosure is required by any applicable law or public policy.

Record of settlement proceedings. No material of any form required to be held
confidential under paragraph (c)(3) of this section shall be considered part of the
official case record required to be maintained under 21 VSAV.S.A.— §230§ 230(c)
nor shall any such material be open to public inspection as required by section
230(c), unless the parties otherwise stipulate.—_With the exception of an order
approving the terms of any partial settlement agreed to between the parties as set
forth in paragraph (e)(1) of this section, the Settlement Hearing Officer shall not file
or cause to be filed in the official case record any material in the Settlement Hearing
Officer's—_possession relating to these settlement proceedings, including but not
limited to communications with the Review Board Chairperson or Clerk and the
Settlement Hearing Officer’s report under paragraph (e) of this section, unless the
parties otherwise stipulate.

Report of Settlement Hearing Officer.

(1) The Settlement Hearing Officer shall promptly notify the Clerk_and Review
Board Chairperson in writing of the status of the case at the conclusion of the
settlement period or such time that the Settlement Hearing Officer determines
further negotiations would be fruitless.— _If the Settlement Hearing Officer has
made such a determination and a settlement agreement is not achieved within
75 days of the case being assigned to voluntary settlement proceedings, the
Settlement Hearing Officer shall then advise the Clerk_and Review Board
Chairperson in writing.— The Review Board ChairpersonClerk; in-consultation
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(f)

()

with—the—ReviewBeard-may allow an additional period of time; for further
proceedings under this section_for good cause shown.— If at the expiration of
the period allotted under this paragraph the Settlement Hearing Officer has not
approved a full settlement, the Settlement Hearing Officer shall furnish to the
Clerk copies of any written stipulations and orders embodying the terms of any
partial settlement the parties have reached.

At the termination of the settlement period without a full settlement, the Review
Board Chairperson Slerk shall promptly assign the case to a Hearing Officer
other than the Settlement Hearing Officer for appropriate action on the
remaining issues.—_If all the parties, the Settlement Hearing Officer, and the
Review Board Chairperson agree, the Settlement Hearing Officer may be
retained as the Hearing Officer.

Non-reviewability.—_Notwithstanding the provisions of § 2200.73 regarding
interlocutory review, any decision concerning the assignment of any Hearing Officer
and any decision by the Settlement Hearing Officer to terminate settlement
proceedings under this section is not subject to review, appeal, or rehearing.

SUBPART I-L [RESERVED]
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SUBPART M— SIMPLIFIED PROCEEDINGS

§ 2200.200 — Purpose.

(@)

(b)

The purpose of the Simplified Proceedings subpart is to provide simplified
procedures for resolving contests under the Vermont Occupational Safety and
Health Act so that parties before the Review Board or its Hearing Officer may reduce
time and expense of litigation while being assured due process and a hearing that
meets the requirements of the Vermont Administrative Procedure Act 3 ¥SAV.S.A.
§ 809. These procedural rules will be applied to accomplish this purpose.

Procedures under this subpart are simplified in a number of ways. The major
differences between these procedures and those provided in Subparts A through G
of the Review Board's Rules of Procedure are as follows:

(1)
)

@)

(4)
®)
(6)

Complaints and answers are not required.

Pleadings generally are not required. Early discussions among the parties and
the Hearing Officer are required to narrow and define the disputes between the
parties.

The Commissioner is required to provide the employer with certain
informational documents early in the proceeding.

Discovery is not permitted except as ordered by the Hearing Officer.
Interlocutory appeals are not permitted.

Hearings are less formal.— The admission of evidence is not controlled by the
Vermont Rules of Evidence except as provided for in § 2200.209(c).—_The
Hearing Officer may allow the parties to argue their case orally at the
conclusion of the hearing and may allow or require post-hearing briefs or
statements of position.—_The Hearing Officer may render a decision from the
bench.

§ 2200.201 — Application.

The rules in this subpart will govern proceedings before a Hearing Officer if a case is
chosen for Simplified Proceedings under § 2200.203.

§ 2200.202 — Eligibility for Simplified Proceedings.

(@)

Those cases selected for simplified proceedings will be those that do not involve
complex issues of law or fact. Cases appropriate for Simplified Proceedings will
generally include those with one or more of the following characteristics:
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(b)

(1) Relatively few citation items,

(2) An aggregate proposed penalty of not more than $20,000,

(3) No allegation of willfulness or a repeat violation,

(4) Not involving a fatality,

(5) A hearing that is expected to take less than 2 days, or

(6) A small employer whether appearing pro se or represented by counsel.

Those cases with an aggregate proposed penalty of more than $20,000, but not
more than $30,000, if otherwise appropriate, may be selected for Simplified
Proceedings at the discretion of the Review Board Chairperson.

§ 2200.203 — Commencing Simplified Proceedings.

(@)

(b)

Selection.— Upon receipt of a Notice of Contest, the Review Board Chairperson at
his/her discretion may assign an appropriate case for Simplified Proceedings.

Party request.— Within 21 days of the notice of docketing, any party or intervenor
may request that the case be assigned for Simplified Proceedings.— The request
must be in writing.— For example, “I request Simplified Proceedings” will suffice. The
request must be sent to the Clerk. Copies must be sent to each of the other parties.

Review Board Chairperson or Hearing Officer’s ruling on request.— The Review
Board Chairperson or the Hearing Officer assigned to the case may grant a party’s
request and assign a case for Simplified Proceedings at the Review Board Chair’s
or Hearing Officer's discretion.—Such request shall be acted upon within 14 days.

Time for filing complaint or answer under § 2200.34.— If a party has requested
Simplified Proceedings or the Hearing Officer has assigned the case for Simplified
Proceedings, the times for filing a complaint or answer will not run.—_If a request for
Simplified Proceedings is denied, the period for filing a complaint or answer will
begin to run upon issuance of the notice denying Simplified Proceedings.

§ 2200.204 - Discontinuance of Simplified Proceedings.

(a)

Procedure.— _If it becomes apparent at any time that a case is not appropriate for
Simplified Proceedings, the Review Board Chairperson, or Hearing Officer assigned
to the case may, upon motion by any party or upon the Review Board Chairperson
or Hearing Officer's own motion, discontinue Simplified Proceedings and order the
case to continue under conventional rules.— Before discontinuing Simplified
Proceedings, the Hearing Officer will consult with the Review Board Chairperson.
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(b)

Party motion.— At any time during the proceedings any party may request that
Simplified Proceedings be discontinued and that the matter continue under
conventional procedures.— A motion to discontinue must conform to § 2200.40 and
explain why the case is inappropriate for Simplified Proceedings.—_Responses to
such motions shall be filed within the time specified by § 2200.40. Joint motions to
return a case to conventional proceedings shall be granted by the Hearing Officer
and do not require a showing of good cause, except that the Hearing Officer may
deny such a motion that is filed less than 30 days before a scheduled hearing date.

Ruling.—_If Simplified Proceedings are discontinued, the Hearing Officer or Review
Board Chairperson may issue such orders as are necessary for an orderly
continuation under conventional rules.

§ 2200.205 — Filing of Pleadings.

(a)

(b)

Complaint and Answer: Once a case is designated for Simplified Proceedings, the
complaint and answer requirements are suspended.— If the Commissioner has filed
a complaint under § 2200.34(a), a response to a petition under § 2200.37(d)(4), or a
response to an employee contest under § 2200.38(a), and if Simplified Proceedings
has been ordered, no response to these documents will be required.

Motions: Limited, if any, motion practice is contemplated in Simplified Proceedings,
but all motion practice shall conform with § 2200.40. A motion will not be viewed
favorably if the subject of the motion has not been first discussed among the parties
or intervenors prior to any prehearing conference or hearing.

§ 2200.206 — Disclosure of Information.

(@)

Disclosure to Employer.

(1) Within 21 days after a case is designated for Simplified Proceedings, the
Commissioner shall provide the employer, free of charge, copies of the
Inspection Report, Safety-Narrative Report and the State Violation Worksheet
or their equivalents.

(2) Within 30 days after a case is designated for Simplified Proceedings, the
Commissioner shall provide the employer with reproductions of any
photographs or videotapes that the Commissioner anticipates using at the
hearing.

(3) Within 30 days after a case is designated for Simplified Proceedings, the
Commissioner shall provide to the employer any exculpatory evidence in the
Commissioner’s possession.
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(4) The Hearing Officer shall act expeditiously on any claim by the employer that
the Commissioner improperly withheld or redacted any portion of the
documents, photographs, or videotapes on the grounds of confidentiality or
privilege.

Disclosure to the Commissioner.—_\When the employer raises an affirmative
defense pursuant to § 2200.207(b), the Hearing Officer shall order the employer to
disclose to the Commissioner such documents relevant to the affirmative defense
as the Hearing Officer deems appropriate.

§ 2200.207 — Pre-hearing Conference.

(a)

When held.— As early as practicable after the employer has received the documents
set forth in § 2200.206(a)(1), the Hearing Officer may conduct a pre-hearing
conference, which the Hearing Officer may hold in person, or by telephone or
electronic means.

Content. At the pre-hearing conference, the parties may discuss the following:
settlement of the case; the narrowing of issues; an agreed statement of issues and
facts; all defenses; witnesses and exhibits; motions; and any other pertinent matter.
Except under extraordinary circumstances, any affirmative defenses not raised at
the pre-hearing conference may not be raised later.—_At the conclusion of the
conference, the Hearing Officer will—_issue an order that may set forth any further
agreements reached by the parties—_ and that may specify the issues to be
addressed by the parties at the hearing.

§ 2200.208 — Discovery.

Discovery conditions and time limits, including requests for admissions, shall not be
allowed except at the discretion of the Hearing Officer.

§ 2200.209 — Hearing.

(@)

(b)

Procedures.—_As soon as practicable after the conclusion of the pre-hearing
conference, the Hearing Officer will hold a hearing on any issue that remains in
dispute. The hearing will be in accordance with subpart E of these rules, except for
§ 2200.73 which will not apply.

Agreements.— At the beginning of the hearing, the Hearing Officer will enter into the
record all agreements reached by the parties as well as defenses raised during the
pre-hearing conference. The parties and the Hearing Officer then will attempt to
resolve or narrow the remaining issues.— The Hearing Officer will enter into the
record any further agreements reached by the parties.
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(f)

(9)

Except as to matters that are protected by evidentiary privilege, the admission of
evidence is not controlled by 3 ¥SAV.S.A. 810 and the Vermont Rules of Evidence
except as- determined by the Hearing Officer at the Hearing Officer’s discretion.- The
Hearing Officer will receive oral, physical or documentary evidence that is not
irrelevant, unduly repetitious, or unreliable. Testimony shall be given under oath or
affirmation.

Transcripts shall be governed by § 2200.66.

Oral and Written Argument. Each party may present an oral argument at the close
of the hearing. The Hearing Officer may allow or require post-hearing briefs or
statements of position and statement of facts upon the request of either party or on
the Hearing Officer’'s own motion. The form of any post-hearing briefs shall conform
to § 2200.74 unless the Hearing Officer specifies otherwise.

Hearing Officer Decision.

(1) Bench decision. The Hearing Officer may render a decision from the bench.
In rendering a decision from the bench, the Hearing Officer shall state the
issues in the case and make clear both the Hearing Officer’'s findings of fact
and conclusions of law on the record. The Judge shall reduce the bench
decision in the matter to writing and serve it on the parties as soon as
practicable, but no later than 45 days after the hearing.—_If additional time is
needed, approval of the Review Board Chair permission is required.— The
decision shall be prepared in accordance with § 2200.90(a). The written
decision shall include, as an appendix, the bench decision as set forth in the
transcript.

(2) Written decision.— _If the Hearing Officer does not render a decision from the
bench, the Hearing Officer will issue a written decision within 60 days of the
close of the record. The record will ordinarily be deemed closed upon the
completion of any permitted post-hearing briefing, provided however if a
request for a transcript of the recording of the hearing is made, the record will
be deemed closed upon the later of the filing of said transcript and the
completion of any post hearing briefing. The decision will be in accordance with
§ 2200.90(a).—_If additional time is needed, approval of the Review Board
Chairperson is required.

Filing of Hearing Officer’s Decision With the Clerk. When the Hearing Officer
issues a written decision, service, filing, and docketing of the Hearing Officer's
written decision shall be in accordance with § 2200.90.

§ 2200.210 — Review of Hearing Officer’s decision.

Any party may petition for Review Board review of the Hearing Officer’s decision as
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provided in § 2200.91. After the issuance of the Hearing Officer’s written decision, the
parties may pursue the case following the rules in Subpart F of this part.

§ 2200.211 —_Applicability of subparts A through G.

The provisions of subpart D (§§ 2200.51-2200.56) and § 2200.34, § 2200.37(d),
§2200.38, § 2200.71, and § 2200.73 will not apply to Simplified Proceedings.— All other
rules contained in subparts A through G of the Review Board’s rules of procedure will
apply when consistent with the rules in this subpart governing Simplified Proceedings.
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SUBPART A— GENERAL PROVISIONS

AUTHORITY: The provisions of this part are issued under 21 VV.S.A. Section 230.

§ 2200.1 Definitions.

(@)
(b)

(c)

Act means the Occupational Safety and Health Act of 1970, 29 U. S. C. 651-678.

Affected Employee means an employee of a cited employer who is exposed to or
has access to the hazard arising out of the allegedly violative circumstances,
conditions, practices, or operations.

Authorized Employee Representative means a labor organization that has a
collective bargaining relationship with the cited employer and that represents
affected employees who are members of the collective bargaining unit.

Citation means a written communication issued by the Commissioner of Labor to
an employer pursuant to 21 V.S.A. § 225(a).

Clerk means the Clerk of the Review Board.
Commissioner means the Commissioner of Labor or designee.
Day means a calendar day.

“Electronic transmission” or “electronically transmitted” means a process of
communication not directly involving the physical transfer of paper that is suitable
for the retention, retrieval, and reproduction of information by the recipients.

Employee, Employer, and Person have meanings set forth in 21 V.S.A. § 203.

Hearing Officer means a Hearing Judge appointed by the Review Board set forth
in 21 V.S.A. § 230.

Intervenor means anyone with an interest in a given Review Board proceeding who
is not a party and has been granted intervenor status.

Notification of proposed penalty and Notification of failure to correct a
violation mean written communications issued from the Commissioner pursuant to
21 V.S.A. §§ 225(a) and 226(b).

Party means any department, employer and employee affected by a citation(s)
issued by the Commissioner of Labor and any authorized representative who has
entered an appearance in the matter.


https://legislature.vermont.gov/statutes/section/21/003/00230
https://www.law.cornell.edu/uscode/text/29/chapter-15
https://legislature.vermont.gov/statutes/section/21/003/00225
https://legislature.vermont.gov/statutes/section/21/003/00203
https://legislature.vermont.gov/statutes/section/21/003/00230
https://legislature.vermont.gov/statutes/section/21/003/00225
https://legislature.vermont.gov/statutes/section/21/003/00226

(P)
Q)

(r)

(s)
(t)

Pleadings are complaints and answers filed under § 2200.34, statements of reasons
and employers’ responses filed under § 2200.38, and petitions for modification of
abatement and objecting parties’ responses filed under § 2200.37. A motion is not
a pleading within the meaning of these rules.

Proceeding means any proceeding before the Review Board or its Hearing Officer
initiated under 21 V.S.A. § 226.

Pro Se means any party representing themselves.

Representative means any person, including an authorized employee
representative, authorized by a party or intervenor to represent it in a proceeding.

Review Board means the Occupational Safety and Health Review Board as created
under 21 V.S.A. § 230.

Rule means a rule or regulation.

VOSHA Code means the Vermont Occupational Safety and Health Act, 21 V.S.A.
Chapter 3, Subchapters 4 and 5, and 18 V.S.A. chapter 28, and the rules adopted
thereunder.

§ 2200.2 Scope of Rules; Applicability of Vermont Rules of Civil Procedure and
Vermont Administrative Procedure Act; and Construction.

(@)

(b)

(c)

Scope. These rules shall govern all proceedings before the Review Board and its
Hearing Officers.

Applicability of Vermont Rules of Civil Procedure and Vermont Administrative
Procedure Act. In the absence of a specific provision, t h e procedure shall be in
accordance with the Vermont Rules of Civil Procedure and Vermont Administrative
Procedure Act.

Construction. These rules shall be construed to secure an expeditious, just, and
inexpensive determination of every case.

§ 2200.3 Use of Number and Gender.

(@)

(b)

Number. Words importing the singular number may extend and be applied to the
plural and vice versa.

Gender. Words importing the masculine, feminine or neutral gender may be applied
equally to all genders.
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§ 2200.4 Computing Time.

(a) Computation. The following rules apply in computing any time period specified in
these rules or by any order that does not specify a method of computing time:

(1)

Period stated in days or longer unit. When the period is stated in days or a
longer unit of time.

(i) Exclude the day of the event that triggers the period;

(i) Count every day, including intermediate Saturdays, Sundays, and legal
holidays; and

(i)  Include the last day of the period, but if the last day is a Saturday,
Sunday, or legal holiday , the period continues to run until the end of the
next day, that is not a Saturday, Sunday, or legal holiday.

Inaccessibility of the Review Board Office. Unless ordered otherwise, if the
Review Board office is closed, or otherwise inaccessible on the last day for filing
due to inclement weather or other circumstance, then the time for filing is
extended to the first day the office is open that is not a Saturday, Sunday, or
legal holiday.

“Last day” defined. Unless a different time is set by a rule or order, the last
day ends:

(i) Filings through electronic transmission: 11:59 p.m. Eastern Time; and

(i) Filing by other means when the Review Board office is scheduled to
close.

“Next day” defined. The “next day” is determined by continuing to count
forward when the period is measured after an event and backward when
measured before an event.

“Legal holiday” defined. “Legal holiday” means:

(i) Any day declared a holiday by the President or Congress of the United
States; and

(i) Any day declared a holiday by the State of Vermont.

§ 2200.5 Extension of Time.

The Review Board or the Hearing Officer after being assigned to a case, on their own
initiative or, upon motion of a party, for good cause shown, may enlarge or shorten any
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time prescribed by these rules or prescribed by an order. All such motions shall be in
writing and shall conform with § 2200.40, but, in exigent circumstances in a case pending
before a Hearing Officer, an oral request may be made and shall be followed by a written
motion filed with the Hearing Officer within such time as the Hearing Officer prescribes.
A request for an extension of time should be received in advance of the date on which
the pleading or document is due to be filed. However, in exigent circumstances, an
extension of time may be granted even though the request was filed after the designated
time for filing has expired. In such circumstances, the party requesting the extension
must show, in writing, the reasons for the party’s failure to make the request before the
time prescribed for the filing had expired. The motion may be acted upon before the time
for response has expired.

§ 2200.6 Record Address.

(a) Every pleading or document filed by any party or intervenor shall contain the name,
current address, telephone number, and e-mail address of the party or intervenor’'s
representative or, if there is no representative, the party or intervenor’'s own name,
current address, telephone number, and e-mail address. Any change in such
information must be communicated promptly in writing to the Clerk and to all other
parties and intervenors. A party or intervenor who fails to furnish such information
shall be deemed to have waived their right to notice and service under these rules
until such time as the required information is provided to the Clerk.

(b) Representatives, Parties, and Intervenors who file case documents electronically
pursuant to § 2200.8(d) are responsible for both maintaining a valid email address
and regularly monitoring that email address.

§ 2200.7 Service, Notice, and Posting.

(a) When service is required. At the time of filing pleadings or other documents, the
filer shall serve a copy on every other party or intervenor. Every document relating
to discovery required to be served on a party shall be served on all parties and
intervenors. Every order required by its terms to be served shall be served on all
parties and intervenors.

(b) Service on represented parties or intervenors. Service upon either a party or
intervenor, who has appeared through a representative, shall be made upon such
representative unless the Review Board or the Hearing Officer after being assigned
to a case, orders service on the party or intervenor.

(c) How accomplished. Unless otherwise ordered, service may be accomplished by
the following methods:



(1) U.S. Mail. Service shall be deemed accomplished upon depositing the item in
the U.S. Mail with first-class or higher class (such as priority mail) postage pre-
paid addressed to the recipient’s record address provided pursuant to § 2200.6.

(2) Commercial or other personal delivery. Service shall be deemed
accomplished upon delivery to the recipient’'s record address provided
pursuant to § 2200.6.

(3) State of Vermont Interoffice Mail. Service by any interoffice mail system
used by the State of Vermont shall be deemed accomplished by receipt by the
applicable agency.

(4) Electronic Transmission. Documents may be served by electronic
transmission (Examples include but are not limited to e-mail) if the sending and
receiving parties agree to it in a writing filed with the Review Board and
specifies the type of electronic transmission to be used. For documents filed by
electronic transmission, service shall be deemed accomplished by the
simultaneous service of the document through electronic transmission on all
other parties and intervenors in the case, together with proof of service pursuant
to paragraph (d) of this section.

Proof of service. Service shall be documented by a written certificate of service
setting forth the date and manner of service. The certificate of service shall be filed
with the pleading or document.

Proof of posting. \Where service is accomplished by posting set forth in paragraph
(9) and (i) of this section, proof of such posting shall be filed with the Review Board
Clerk not later than the first working day following the posting.

Service on represented employees. Service and notice to employees represented
by an authorized employee representative shall be deemed accomplished by
serving the representative in a manner prescribed in paragraph (c) of this section.

Service on unrepresented employees. In the event there are affected employees
who are not represented by an authorized employee representative, the employer
shall post, immediately upon receipt, the docketing notice for the notice of contest
or petition for modification of the abatement period. The posting shall be at or near
where the citation is required to be posted pursuant to 21 V.S.A. § 225(b) and 29
CFR § 1903.16. The employer shall post:

(1) A copy of the notice of contest or petition for modification of the abatement
period;

(2) A notice informing the affected employees of their right to party status; and
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(h)

(3) A notice informing the affected employees of the availability of all pleadings for
inspection and copying at reasonable times.

(4) A notice in the following form shall be deemed to comply with this paragraph:
(i) (Name of Employer)

Your employer has been cited by the Vermont Commissioner of Labor
for violation of the Vermont Occupational Safety and Health Act. The
citation has been contested and will be the subject of a hearing before
the VOSHA Review Board (Review Board). Affected employees are
entitled to participate in this hearing as parties under terms and
conditions established by the Review Board in its Rules of Procedure.
Notice of intent to participate must be filed no later than 14 days before
the hearing. Any notice of intent to participate should be sent by email
to the current Clerk’s email address, or to the current VOSHA Review
Board mailing address or delivery to the current VOSHA Review Board
physical address. All pleadings relevant to this matter may be inspected
at: (Place reasonably convenient to employees, preferably at or near
workplace.)

(i) Where appropriate, the second sentence of the above notice will be
deleted, and the following sentence will be substituted:

The reasonableness of the period prescribed by the Commissioner for
abatement of the violation has been contested and will be the subject of
a hearing before the Review Board.

Special service requirements; Authorized employee representatives. The
authorized employee representative, if any, shall be served by the employer with
the notice set forth in paragraph (f) of this section and with a copy of the notice of
contest or petition for modification of the abatement period.

Notice of hearing to unrepresented employees. Immediately upon receipt, a copy
of the notice of the hearing to be held before the Hearing Officer shall be served by
the employer on affected employees who are not represented by an authorized
employee representative by posting a copy of the notice of such hearing at or near
the place where the citation is required to be posted pursuant to 21 V.S.A. §225(b)
and 29 CFR § 1903.16.

Notice of hearing to represented employees. Immediately upon receipt of the
notice of the hearing to be held before the Hearing Officer, the employer shall serve
a copy of the notice on the authorized employee representative of affected
employees in the manner prescribed in paragraph (c) of this section. The employer
need not serve the notice of hearing, as stated above, if on or before the date the
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(0)

hearing notice is received, the authorized employee representative has entered an
appearance in conformance with § 2200.22 and § 2200.23.

Employee contest; Service on other employees.

(1) Where a notice of contest with respect to the reasonableness of the abatement
period is filed under § 2200.38(a) by an affected employee who is not
represented by an authorized employee representative and there are other
affected employees who are represented by an authorized employee
representative, the unrepresented affected employee shall serve the following
documents on the authorized employee representative:

(i) The notice of contest with respect to the reasonableness of the
abatement period; and

(i) A copy of the Commissioner’s statement of reasons, filed in conformance
with § 2200.38(b).

(2) Service on the authorized employee representative shall be in the manner
prescribed in paragraph (c) of this section. The unrepresented affected
employee shall file proof of such service.

Employee contest; Service on employer. Where a notice of contest with respect
to the reasonableness of the abatement period is filed by an affected employee or
an authorized employee representative, a copy of the notice of contest and response
filed in support of the notice of contest shall be provided to the employer for posting
in the manner prescribed in paragraph (g) and (i) of this section.

Employee contest; Service on other authorized employee representatives. An
authorized employee representative who files a notice of contest with respect to the
reasonableness of the abatement period shall be responsible for serving any other
authorized employee representative whose members are affected employees in the
manner prescribed in paragraph (c) of this section.

Duration of posting. Where posting is required by this section, such posting shall
be maintained until the commencement of the hearing or until earlier disposition.

Service of show cause orders.

(1) Service on parties and intervenors through electronic transmission (if elected).
Service of show cause orders shall be deemed completed by service through
electronic transmission on a representative who has entered an appearance
for a party or intervenor under § 2200.23 or on a self-represented party or
intervenor who has elected service through electronic transmission. See also §
2200.101(a).



(2) Service on self-represented parties or intervenors not using electronic
transmission. In addition to the service methods permitted by § 2200.7(c), the
Review Board or the Hearing Officer shall serve a show cause order on a party
or intervenor who is self-represented and is not using electronic transmission
by certified mail or by any other method (including commercial delivery service)
that provides confirmation of delivery to the addressee’s record address
provided under § 2200.6.

§ 2200.8 Filing.

(@)

(b)

What to file:

(1) General. All documents required to be served on a party or intervenor shall be
filed simultaneously with service.

(2) Discovery documents. Discovery documents generated pursuant to
§§ 2200.52 through 2200.54 shall not be filed with the Review Board. Filing and
retention of such discovery documents shall comply with §§ 2200.52(i) and (j).

Where to file. Unless provided otherwise, all documents shall be filed with the
Review Board Clerk either through electronic transmission to the current Review
Board Clerk’s email address, or by First Class Mail to the current Review Board’s
mailing address, by delivery to the current Review Board’s physical address.. After
the assignment of a Hearing Officer, all documents and pleadings will be forwarded
to the Hearing Officer by the Clerk.

Filing Methods:

(1) How to file. Documents may be filed by electronic transmission as set forth in
(d) of this section, postage-prepaid first class or higher-class U.S. Mail,
commercial delivery service, personal delivery, or or State of Vermont
Interoffice Mail.

(2) Number of copies. Unless otherwise ordered or stated in this part, only the
original of a document shall be filed.

(3) Filing date.

(i) Except for the documents listed in paragraph (c)(3)(ii) of this section, if
filing is by U.S. first class mail or higher class mail (such as Priority Mail),
then filing is deemed completed upon depositing the material in the U.S.
Mail. If filing is by any other means (e.g., electronic, personal delivery,
commercial delivery service, or State of Vermont interoffice mail) then
filing is deemed completed upon receipt by the Review Board.



(6)

(i) Filing is completed upon receipt by the Review Board for petitions for
interlocutory review (§ 2200.73), and petitions for discretionary review
§ 2200.91.

(i)  Representatives and self-represented parties and intervenors bear the
sole responsibility for ensuring that a filing is timely made.

Certificate of service. A certificate of service shall accompany each document
filed. The certificate shall set forth the dates and manner of filing and service.

Sensitive information. Unless the Review Board or the Hearing Officer orders
otherwise, in any filing with the Review Board, information that is sensitive but
not privileged (e.g., Social Security numbers, driver’s license numbers, passport
numbers, taxpayer-identification numbers, birthdates, mother’'s maiden names,
names of minors, an individual’s physical personal address, financial account
numbers), shall be redacted. Parties shall exercise caution when filing medical
records, medical treatment records, medical diagnosis records, employment
history, and individual financial information, and shall redact or exclude
materials unnecessary to the case.

Privileged information. Claims regarding privileged information shall comply
with § 2200.52(d).

Electronic Filing With the Review Board.

(1)

(2)

Documents may be filed with the Review Board by electronic transmission,
including but not limited to, e-mail.

If technical difficulties prevent the successful submission of electronically
transmitted documents, the filer should contact the Review Board Clerk.

Documents filed through electronic transmission may contain an electronic
signature of the filer which will have the same legal effect, validity, and
enforceability as if signed manually. The term “electronic signature” means an
electronic symbol or process attached to or logically associated with a contact
or other record and executed or adopted by a person with the intent to sign the
document.

Confidential and privileged documents. The following documents must not
be filed through electronic transmission:

(i) Documents that may not be released to the public because the
information is covered by a protective order or has been placed “under
seal” pursuant to § 2200.52(d) and (e).



(i) Documents submitted for in camera inspection by the Review Board or
the Hearing Officer, including material for which a privilege is claimed.
Claims regarding privileged information must comply with § 2200.52(d).

(i)  Confidential settlement documents filed with the Hearing Officer
pursuant to settlement procedures pursuant to § 2200.120.

(iv)  Applications for subpoenas made ex parte pursuant to § 2200.65.

(5) Sensitive information. Unless the Review Board or the Hearing Officer orders
otherwise, all sensitive information in documents filed through electronic
transmission must be redacted pursuant to paragraph (c)(5) of this section.

(6) Date of filing. The date of filing for documents filed through electronic
transmission is the day that the complete document is successfully received by
the Review Board.

(7) Timeliness. Representatives and self-represented parties and intervenors bear
the sole responsibility for ensuring that a filing is timely made.

(8) Certificate of service. Proof of service shall accompany each document filed
through electronic transmission. The certificate of service shall certify
simultaneous service of the document by email on all other parties and
intervenors in the case. It is the responsibility of the filing party to retain records
showing the date of transmission, including receipts.

§ 2200.9 Consolidation.

Cases may be consolidated on the motion of any party conforming to § 2200.40, on the
Hearing Officer's own motion after being assigned the case, or on the Review Board’s
own motion, where there exist common parties, common questions of law or facts or in
such other circumstances as justice or the administration of the VOSHA Code require.

§ 2200.10 Severance.

Upon its own motion, or upon motion of any party or intervenor conforming to § 2200.40,
where a showing of good cause has been made by the party or intervenor, the Review
Board or the Hearing Officer, after being assigned the case, may order any proceeding
severed with respect to some or all claims or parties.

§ 2200.11 [Reserved]
§ 2200.12 References to Cases.

(a) Citing decisions by the Review Board and Hearing Officers, Administrative Law
Judges and Occupational Safety and Health Review Commission (OSHRC):
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(1)

Generally. Parties citing decisions by the Review Board and OSHRC cases
should include in the citation the name of the employer, the docket number,
and the year of the decision:

(i)

(ii)

(iii)

ABC Roofing, Co., Inc., VOSHA Review Board, Docket number
VRB1067, finding 27 (if applicable), page 5 (Hearing Officer Landerson,
December 4, 2018).

ABC Roofing, Co., Inc., VOSHA Review Board, Docket number
VRB1067, p. #7 (Board Review, September 20, 2019).

Hackensack Steel Corp., 20 BNA OSHC 1387, 1388 (No. 97-0755,
2003).

(b) References to court decisions.

(1)

Citation to court decisions should be to the official reporter whenever
possible. For example,

(i)

(ii)

(iii)

Commissioner of Labor v. Lotus Films, LTD, 206 A.3d 1260, 1262, 2019
VT 2, 4 (Vt., 2019).

W.G. Yates & Sons Constr. Co. v. OSHRC, 459 F.3d 604, 608-09 (5th
Cir. 2006).

Martin v. OSHRC (CF & | Steel Corp.), 499 U.S. 144, 150-51 (1991).

Name of employer to be indicated. When a court decision is cited in which
the first-listed party on each side is either the Secretary of Labor (or the name
of a particular Secretary of Labor), the Commission, or a labor union, the
citation should include in parenthesis the name of the employer in the Review
Board proceeding. For example, Donovan v. Allied Industrial Workers (Archer
Daniels Midland Co.), 760 F.2d 783 (7th Cir. 1985); Donovan v. OSHRC (Mobil
Oil Corp.), 713 F. 2d 918 (2d Cir. 1983).
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SUBPART B— PARTIES AND REPRESENTATIVES

§ 2200.20 Party Status

(@)

(b)

(c)

Affected employees.

(1) Affected employees and authorized employee representatives may elect party
status concerning any matter in which the Act confers a right to participate.
The election shall be accomplished by filing a written notice of election at least
30 days before the hearing. A notice of election filed less than 30 days prior to
the hearing is ineffective unless good cause is shown for not timely filing the
notice.

(2) A notice of election shall be served on all other parties in accordance with
§ 2200.7.

Employees no longer employed by cited employer. An employee of a cited
employer who was exposed to or had access to the hazard arising out of the
allegedly violative circumstances, conditions, practices, or operations and who is no
longer employed by the cited employer is permitted to participate as a party.

Employee contest.

(1) Where a notice of contest is filed by an employee or by an authorized employee
representative with respect to the reasonableness of the period for abatement
of a violation, the employer charged with the responsibility of abating the
violation may elect party status by a notice filed at least 14 days before the
hearing.

(2) A notice of election shall be served on all other parties in accordance with
§ 2200.7.

§ 2200.21 Intervention; Appearance by Non-parties.

(@)

(b)

When Allowed. A petition for leave to intervene may be filed at any time prior to 30
days before commencement of the hearing. A petition filed less than 30 days prior
to the commencement of the hearing will be denied unless good cause is shown for
not timely filing the petition. A petition shall be served on all parties in accordance
with § 2200.7.

Requirements of petition.

(1) The petition shall set forth the interest of the petitioner in the proceeding and
show that the participation of the petitioner will assist in the determination of
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(c)

the issues in question and that the intervention will not unduly delay the
proceeding.

(2) If the petitioner is an employee who is not employed by the cited employer but
who performed work at the cited worksite, the petition, in addition to the
requirements of paragraph (b)(1) of this section, shall set forth material facts
sufficient to demonstrate that the petitioner was exposed to or has access to
the hazard arising out of the allegedly violative circumstances, conditions,
practices, or operations.

Ruling on petition.

(1) For petitions filed by an employee, as defined in paragraph (b)(2) of this section,
the Review Board or the Hearing Officer after being assigned a case, shall
grant the petition for intervention.

(2) For all other petitions, the Review Board or the Hearing Officer after being
assigned a case, may grant a petition for intervention that meets the
requirements of paragraph (b)(1) of this section.

(3) An order granting a petition shall specify the extent and terms of an intervenor’s
participation in the proceedings.

§ 2200.22 Representation of Parties and Intervenors.

(@)

(b)

Representation. Any party or intervenor may appear in person, through an attorney,
or through any non-attorney representative. A representative must file an
appearance in accordance with § 2200.23. In the absence of an appearance by a
representative, a party or intervenor will be deemed to appear for itself. A
corporation, limited liability company, any partnership, unincorporated association or
any other business entity may be represented by an authorized officer or agent.

(1) An attorney who is not licensed in Vermont but is licensed in another state, shall
be allowed to appear before the VRB so long as:

(i) A Motion to Appear Pro Hac Vice is filed with the VRB Clerk conforming
to § 2200.40, along with a Licensing Statement and Certificate of Good
Standing.

Affected employees in collective bargaining unit. Where an authorized employee
representative (see § 2200.1(c)) elects to participate as a party, affected employees
who are members of the collective bargaining unit may not separately elect party
status. If the authorized employee representative does not elect party status,
affected employees who are members of the collective bargaining unit may elect
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(d)

party status in the same manner as affected employees who are not members of
the collective bargaining unit. See paragraph (c) of this section.

Affected employees not in collective bargaining unit. Affected employees who
are not members of a collective bargaining unit may elect party status under
§ 2200.20. If more than one employee so elects, the Hearing Officer, in the Hearing
Officer’s sole discretion, may provide for them to be treated as one party.

Control of proceeding. A representative of a party or intervenor shall be deemed
to control all matters respecting the interest of such party or intervenor in the
proceeding.

§ 2200.23 Appearances and Withdrawals.

(@)

Entry of appearance:

(1) General. A representative of a party or intervenor shall enter an appearance by
signing the first document filed on behalf of the party or intervenor in
accordance with paragraph (a)(2) of this section or subsequently by filing an
entry of appearance in accordance with paragraph (a)(3) of this section.

(2) Appearance in first document or pleading. If the first document filed on
behalf of a party or intervenor is signed by a representative, the representative
shall be recognized as representing that party. No separate entry of appearance
by the representative is necessary, provided the document contains the
information required by § 2200.6.

(3) Subsequent appearance. \Where a representative has not previously
appeared on behalf of a party or intervenor, the representative shall file an
entry of appearance with the Clerk. The entry of appearance shall be signed by
the representative and contain the information required by § 2200.6.

Withdrawal of Counsel. Any counsel or representatives of record desiring to
withdraw their appearance, or any parties desiring to withdraw the appearance of
their counsel or representatives of record, must file a motion conforming with
§ 2200.40 with the Review Board or the Hearing Officer requesting leave to
withdraw, showing that prior notice of the motion has been given by the counsel or
representative or party to the client or counsel or representative, as the case may
be, and providing current contact information for the client, including street address,
email address, and phone number. The motion of counsel to withdraw may, in the
discretion of the Review Board or the Hearing Officer after being assigned to the
case, be denied where it is necessary to avoid undue delay or prejudice to the rights
of a party or intervenor.
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SUBPART C— PLEADINGS AND MOTIONS

§ 2200.30 General Rules

(@)

(b)

(d)

(e)

(h)

Format. Pleadings and other documents (other than exhibits) shall be typewritten,
double spaced, with typeface of text being no smaller than 12-point and typeface of
footnotes being no smaller than 12-point, on letter size paper (8 2 inches by 11
inches). Pleadings and other documents shall be fastened without the use of staples.

Clarity. Each allegation or response of a pleading or motion shall be simple, concise,
and direct.

Separation of claims. Each allegation or response shall be made in separate
numbered paragraphs. Each paragraph shall be limited as far as practicable to a
statement of a single set of circumstances.

Adoption by reference. Statements in a pleading may be adopted by reference in
a different part of the same pleading or in another pleading or in any motion. A copy
of any written instrument which is an exhibit to a pleading is a part of the pleading
for all purposes.

Alternative pleading. A party may set forth two or more statements of a claim or
defense alternatively or hypothetically. When two or more statements are made in
the alternative and one of them would be sufficient if made independently, the
pleading is not made insufficient by the insufficiency of one or more of the alternative
statements. A party may state as many separate claims or defenses as it has
regardless of consistency. All statements shall be made subject to the signature
requirements of § 2200.32.

Form of pleadings, motions, and other documents. Any pleading, motion, or
other document shall contain a caption complying with § 2200.31 and a signature
complying with § 2200.32. The form and content of motions shall conform with
§ 2200.40.

Burden of persuasion. The rules of pleading established by this subpart are not
determinative in deciding which party bears the burden of persuasion on an issue.
By pleading a matter affirmatively, a party does not waive its right to argue that the
burden of persuasion on the matter is on another party.

Enforcement of pleading rules. The Review Board or the Hearing Officer may
refuse for filing any pleading or motion that does not comply with the requirements
of this subpart.
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§ 2200.31 Caption; Titles of Cases.

(a) Notice of contest cases. Cases initiated by a notice of contest shall be titled:

Commissioner of Labor,
Complainant

V.

(Name of Employer),
Respondent.

(b) Petitions for modification of abatement period. Cases initiated by a petition for
modification of the abatement period shall be titled:

(Name of Employer),
Petitioner

V.

Commissioner of Labor,
Respondent.

(c) Location of title. The titles listed in paragraphs (a) and (b) of this section shall
appear at the left upper portion of the initial page of any pleading or document (other
than exhibits) filed.

(d) Docket number. The initial page of any pleading or document (other than exhibits)
shall show, at the upper right of the page, opposite the title, the docket number, if
known, assigned by the Review Board.

§ 2200.32 Signing of Pleadings and Motions.

Pleadings and motions shall be signed by the filing party or by the party’s representative.
The signature of a party or representative constitutes a representation by the party or
representative that the party or representative is authorized to represent the party or
parties on whose behalf the pleading is filed. The signature of a party or representative
also constitutes a certificate by the party or representative that the party or
representative has read the pleading, motion, or other document, that to the best of the
representative’s knowledge, information, and belief, formed after reasonable inquiry, it
is well grounded in fact and is warranted by existing law or a good faith argument for
the extension, modification, or reversal of existing law, and that it is not included for any
improper purpose, such as to harass or to cause unnecessary delay or needless
increase in the cost of litigation. If a pleading, motion, or other document is signed in
violation of this rule, such signing party or its representative shall be subject to the
sanctions set forth in § 2200.101 or § 2200.104. A signature by a party representative
constitutes a representation by the representative that the representative understands
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that the rules and orders of the Review Board and its Hearing Officers apply equally to
attorney and non-attorney representatives.

§ 2200.33 Notices of Contest.

Within 14 days after receipt of any of the following notices, the Commissioner shall notify
the Review Board of the receipt in writing and shall promptly furnish to the Clerk of the
Review Board any documents or records filed by the contesting party and all other
documents or records relevant to the contest:

(@)

(b)

(c)

(d)

Notification that the employer intends to contest a citation or proposed penalty under
21 V.S.A. §226(a); or

Notification that the employer wishes to contest a notice of a failure to abate or a
proposed penalty under 21 V.S.A. §226(b); or

A notice of contest filed by an employee or representative of employees with respect
to the reasonableness of the abatement period under 21 V.S.A. §226(c);

Note 1 to § 2200.33: Failure to meet the 20-day deadline (as required under 21
V.S.A. § 226) to file a notice of contest results in the citation or notification of failure
to abate becoming a final order of the Review Board. Under extraordinary
circumstances, the cited employer, an affected employee, or an authorized
employee representative may seek relief from the said final order pursuant to
Vermont Rule of Civil Procedure 60, by promptly filing a request for such relief with
the Review Board’s Clerk pursuant to § 2200.8. See Brancifort Builders, Inc., 9 BNA
OSHC 2113, 2116-17 (1981).

§ 2200.34 Employer Contests.

(@)

Complaint.

(1) The Commissioner shall file a complaint with the Review Board no later than 21
days after receipt of the notice of contest.

(2) The complaint shall set forth all alleged violations and proposed penalties which
are contested, stating with particularity:

(i) The basis for jurisdiction;

(i) The time, location, place, and circumstances of each such alleged
violation; and

(i)  The considerations upon which the period for abatement and the
proposed penalty of each such alleged violation are based.
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(b)

(3) Where the Commissioner seeks in the complaint to amend the citation or
proposed penalty, the Commissioner shall set forth the reasons for amendment
and shall state with particularity the change sought.

Answer.

(1) Within 21 days after service of the complaint, the party against whom the
complaint was issued shall file an answer with the Review Board.

(2) The answer shall contain a short and plain statement denying those allegations
in the complaint which the party intends to contest. Any allegation not denied
shall be deemed admitted.

(3) The answer shall include all affirmative defenses being asserted. Such
affrmative defenses include, but are not limited to, ‘“infeasibility,”
“‘unpreventable employee misconduct,” and “greater hazard.”

(4) The failure to raise an affirmative defense in the answer may result in the party
being prohibited from raising the defense at a later stage in the proceeding,
unless the Hearing Officer finds that the party has asserted the defense as
soon as practicable.

Motions filed in lieu of an answer. A motion filed in lieu of an answer pursuant to
this subpart shall be filed no later than 21 days after service of the complaint. The
form and content of the motion shall comply with § 2200.40. Upon denial of a parties
motion, the party will have 14 days to file an answer.

§ 2200.35 Disclosure of Corporate Parents, Subsidiaries, and Affiliates

(@)

(c)

General. All answers, petitions for modification of abatement period, or other initial
pleadings filed under these rules by a corporation shall be accompanied by a
separate declaration listing all parents, subsidiaries, and affiliates of that corporation
or stating that the corporation has no parents, subsidiaries, or affiliates, whichever
is applicable.

Failure to Disclose. The Review Board or the Hearing Officer in its discretion may
refuse to accept for filing an answer or other initial pleading that lacks the disclosure
declaration required by this paragraph. A party that fails to file an adequate
declaration may be held in default after being given an opportunity to show cause
why it should not be held in default. All show cause orders issued by the Review
Board or the Hearing Officer shall be served in a manner prescribed in § 2200.7(0).

Continuing Duty to Disclose. A party subject to the disclosure requirement of this
paragraph has a continuing duty to notify the Review Board or the Hearing Officer of
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any change in the information on the disclosure declaration until the Review Board
issues a final order disposing of the proceeding.

§ 2200.36 [Reserved]

§ 2200.37 Petitions for Modification of the Abatement Period.

(@)

(b)

Grounds for modifying abatement date. An employer may file a petition for
modification of abatement date when such employer has made a good faith effort to
comply with the abatement requirements of a citation, but such abatement has not
been completed because of factors beyond the employer's reasonable control.

Contents of Petition. A petition for modification of abatement date shall be in writing
and shall include the following information:

(1) All steps taken by the employer, and the dates of such action, in an effort to
achieve compliance during the prescribed abatement period.

(2) The specific additional abatement time necessary in order to achieve
compliance.

(3) The reasons such additional time is necessary, including the unavailability of
professional or technical personnel or of materials and equipment, or because
necessary construction or alteration of facilities cannot be completed by the
original abatement date.

(4) All available interim steps being taken to safeguard the employees against the
cited hazard during the abatement period.

When and where filed; Posting requirement; Responses to petition. A petition
for modification of abatement date shall be filed with the Commissioner who issued
the citation no later than the close of the next working day following the date on
which abatement was originally required. A later-filed petition shall be accompanied
by the employer's statement of exceptional circumstances explaining the delay.

(1) A copy of such petition shall be posted in a conspicuous place where all affected
employees will have notice of the petition or near each location where the
violation occurred. The petition shall remain posted for a period of 14 days.

(2) Affected employees or the representatives may file an objection in writing to
such petition with the Commissioner. Failure to file such objection within 14
days of the date of posting of such petition shall constitute a waiver of any
further right to object to said petition.
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(d)

(3)

The Commissioner shall have the authority to approve any uncontested petition
for modification of abatement date filed pursuant to paragraphs (b) and(c) of
this section. Such uncontested petitions shall become final orders pursuant to
21 V.S.A. §§ 226(a) and (c).

The Commissioner shall not exercise approval power until the expiration of 21
days from the date the petition was posted pursuant to paragraphs (c)(1) and
(2) of this section by the employer.

Contested petitions. \Where any petition is objected to by the Commissioner or
affected employees, such petition shall be processed as follows:

(1)

(2)

)

)

The Commissioner shall forward the petition, citation, and any objections to the
Review Board within 14 days after the expiration of the 21 day period set out
in paragraph (c)(4) of this section.

The Review Board shall docket and process such petitions as expedited
proceedings as provided for in § 2200.103 of this Part.

An employer petitioning for a modification of the abatement period shall have
the burden of proving in accordance with the requirements of 21 V.S.A. 226(b)
that such employer has made a good faith effort to comply with the abatement
requirements of the citation and that abatement has not been completed
because of factors beyond the employer's control.

Where the petitioner is a corporation, it shall file a separate declaration listing
all parents, subsidiaries, and affiliates of that corporation or stating that the
corporation has no parents, subsidiaries, or affiliates, whichever is applicable,
within 10 working days after service of the Commission docketing notice of the
petition for modification of the abatement date. Service of the filed declaration
on the other parties and intervenors shall be accomplished in a manner
prescribed in § 2200.7(c). The requirements set forth in § 2200.35(b) through
(c) shall apply.

Each objecting party shall file a response setting forth the reasons for opposing
the abatement date requested in the petition, within 14 working days after
service of the Review Board docketing notice of the petition for modification of
the abatement date. Service of the response on the other parties and
intervenors shall be accomplished in a manner prescribed in § 2200.7(c).
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§ 2200.38 Employee Contests.

(a) Commissioner’s statement of reasons. \Where an affected employee or
authorized employee representative files a notice of contest with respect to the
abatement period, the Commissioner shall, within 14 days from receipt of the notice
of contest, file a clear and concise statement of the reasons the abatement period
prescribed by the Commissioner is not unreasonable.

(b) Response to Commissioner’s statement. Not later than 14 days after service of
the Commissioner’s statement, referred to in paragraph (a) of this section, the
contesting affected employee or authorized employee representative shall file a
response. Service of the filed statement on the other parties and intervenors shall
be accomplished in a manner prescribed in § 2200.7(c).

(c) Expedited proceedings. All contests under this section shall be handled as
expedited proceedings as provided for in § 2200.103.

§ 2200.39 Statement of Position.

At any time prior to the commencement of the hearing before the Hearing Officer, any
person entitled to appear as a party, or any person who has been granted leave to
intervene, may file a statement of position with respect to any or all issues to be heard.
The Hearing Officer may order the filing of a statement of position.

§ 2200.40 Motions and Requests.

(@) How to make. An application or request for an order must be made by written
motion. A motion shall not be included in another pleading or document, such as a
brief or petition for discretionary review, but shall be made in a separate document.
In exigent circumstances in cases pending before a Hearing Officer, an oral motion
may be made during an off-the-record telephone conference if the motion is
subsequently reduced to writing and filed within such time as the Hearing Officer
prescribes.

(b) Form of motions. All motions shall contain a caption complying with § 2200.31 and
a signature complying with § 2200.32. Requests for orders that are presented in any
other form, such as by a business letter or by electronic transmission, shall not be
considered or granted.

(c) Content of motions. A motion shall contain a clear and plain statement of the relief
sought and state with particularity the grounds for seeking the order. Written
memoranda, briefs, affidavits, or other relevant material or documents may be filed
in support of the motion or a response.
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(d) Duty to confer. Prior to filing a motion, the moving party shall confer or make
reasonable efforts to confer with all other parties and shall state in the motion the
efforts undertaken to confer. The motion shall also state if any other party opposes
or does not oppose the motion.

(e) Oral motions. Oral motions may be made during a hearing and shall be included in
the transcript, if a transcript is being made.

(f) When to make.

(1) A motion filed in lieu of an answer pursuant to § 2200.34(c) shall be filed no
later than 21 days after service of the complaint.

(2) Motions shall be made as soon as the grounds for the motion are known. A
party is not required to raise by motion any matter that the party has previously
included in any pleading as defined in § 2200.1(n), unless the party seeks a
ruling on the previously pleaded matter prior to the hearing on the merits.

(3) A motion to postpone a hearing shall comply with § 2200.62.

(g) Responses. Any party or intervenor upon whom a motion has been served shall file
a response within 14 days from service of the motion.

(h) Reconsideration. A party adversely affected by a ruling on any motion may file a
motion for reconsideration within 7 days of service of the ruling.

(i) Summary judgment motions. The provisions of Vermont Rule of Civil Procedure
56 apply to motions for summary judgment.

§ 2200.41 [Reserved]
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SUBPART D— PREHEARING PROCEDURES AND DISCOVERY
§ 2200.50 [Reserved]

§ 2200.51 Prehearing Conferences and Orders.

(a) Scheduling Conference.

(1) The Hearing Officer may, upon the Hearing Officer’s discretion, consult with the
attorneys, non-attorney party representatives, and any self-represented
parties, by a scheduling conference, telephone, mail, or other suitable means,
and within 30 days after the filing of the answer, enter a scheduling order that
limits the time:

(i) To join other parties and to amend the pleadings;
(i) To file and hear motions; and
(i)  To complete discovery.

(2) The scheduling order also may include:

(i) The date or dates for conferences before hearing, a final prehearing
conference and hearing; and

(i) Any other matters appropriate to the circumstances of the case.

(b) Prehearing conference. In addition to the prehearing procedures set forth in
Vermont Rules of Civil Procedure 16, the Hearing Officer may, upon the Hearing
Officer’s own initiative or on the motion of a party, direct the parties to confer among
themselves to consider settlement, stipulation of facts, or any other matter that may
expedite the hearing.

(c) Compliance. Parties must fully prepare for a useful discussion of all procedural and
substantive issues involved in prehearing conferences and shall participate in such
conferences in good faith. Parties failing to do so may be subject to sanctions under
§ 2200.101 and § 2200.104.

§ 2200.52 General Provisions Governing Discovery.

(a) General. Discovery will be permitted subject to the methods and limitations set forth
in these rules.

(1) Methods and limitations. In conformity with these rules, any party may,
without leave of the Review Board or Hearing Officer, obtain discovery through
the following methods:
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(i) Production of documents and things or permission to enter upon land or
other property for inspection and other purposes to the extent provided
in § 2200.53;

(i) Requests for admission to the extent provided in § 2200.54;
(i) Interrogatories to the extent provided in § 2200.55.

(iv)  Discovery is not available under these rules through Depositions except
to the extent provided in § 2200.56.

(v) In the absence of a specific provision, Hearing Officer may allow
discovery procedures as set forth in the Vermont Rules of Civil
Procedure, except that the provisions of Vermont Rule of Civil Procedure
26(a) does not apply to Review Board proceedings. This exception does
not preclude any prehearing disclosures (including disclosure of expert
testimony and written reports) directed in a scheduling order entered
under § 2200.51.

(2) Time for discovery. A party may initiate all forms of discovery in conformity
with these Rules at any time after the filing of the first responsive pleading or
motion that delays the filing of an answer, such as a motion to dismiss.
Discovery shall be initiated early enough to permit completion of discovery no
later than 14 days prior to the date set for hearing, unless the Hearing Officer
orders otherwise.

(3) Service of discovery documents. Every document relating to discovery
required to be served on a party shall be served on all parties.

(4) Stipulations about discovery procedures. Unless the Review Board or
Hearing Officer orders otherwise, the parties may stipulate that:

(i) A deposition may be taken before any person, at any time or place, on
any notice, and in the manner specified—in which event it may be used
in the same way as any other deposition; and

(i) Other procedures governing or limiting discovery may be modified—but
a stipulation extending the time for any form of discovery must be
approved by the Review Board or the Hearing Officer if it would interfere
with the time set forth for completing discovery, for hearing a motion, or
for hearing.

(b) Scope of discovery. The information or response sought through discovery may
concern any matter that is not privileged and that is relevant to the subject matter
involved in the pending case and proportional to the needs of the case, considering
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(d)

the importance of the issues at stake, the parties’ relative access to relevant
information, the parties’ resources, the importance of the discovery in resolving the
issues, and whether the burden or expense of the proposed discovery outweighs its
likely benefit. Information within this scope of discovery need not be admissible in
evidence to be discoverable.

Limitations. The frequency or extent of the discovery methods provided by these
rules may be limited by the Review Board or the Hearing Officer if it is determined
that:

(1) The discovery sought is unreasonably cumulative or duplicative, or it is
obtainable from some other source that is more convenient, less burdensome,
or less expensive.

(2) The party seeking discovery has had ample opportunity to obtain the
information sought by discovery in the action; or

(3) The proposed discovery is outside the scope permitted by paragraph (b) of this
section.

Privilege.

(1) Claims of privilege. The initial claim of privilege shall specify the privilege
claimed and the general nature of the material for which the privilege is
claimed. In response to an order from the Review Board or the Hearing Officer,
or in response to a motion to compel, the claim shall: identify the information
that would be disclosed; set forth the privilege that is claimed; and allege the
facts showing that the information is privileged. The claim shall be supported
by affidavits, depositions, or testimony and shall specify the relief sought. The
claim may be accompanied by a motion for a protective order or by a motion
that the allegedly privileged information be received, and the claim ruled upon
in camera, that is, with the record and hearing room closed to the public, or ex
parte, that is, without the participation of parties and their representatives. The
Hearing Officer may enter an order and impose terms and conditions on the
Hearing Officer's examination of the claim as justice may require, including an
order designed to ensure that the allegedly privileged information not be
disclosed until after the examination is completed.

(2) Upholding or rejecting claims of privilege. If the Hearing Officer upholds the
claim of privilege, the Hearing Officer may order and impose terms and
conditions as justice may require, including a protective order. If the Hearing
Officer overrules the claim, the person claiming the privilege may obtain as of
right an order sealing from the public those portions of the record containing
the allegedly privileged information pending interlocutory or final review of the
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ruling, or final disposition of the case, by the Review Board. Interlocutory review
of such an order shall be given priority consideration by the Review Board.

Resolving claims of privilege outside of discovery proceedings. A Hearing
Officer may utilize the procedures set forth in paragraphs (d) and (e) of this
section outside of discovery proceedings, including during the hearing.

Protective orders. In connection with any discovery procedures and where a
showing of good cause has been made, the Review Board or the Hearing Officer
may make any order including, but not limited to, one or more of the following:

(4)

(5)

That the discovery not be had,;

That the discovery may be had only on specified terms and conditions, including
a designation of the time or place;

That the discovery may be had only by a method of discovery other than that
selected by the party seeking discovery;

That certain matters not be inquired into, or that the scope of the discovery be
limited to certain matters;

That discovery be conducted with no one present except persons designated
by the Review Board or the Hearing Officer;

That a deposition after being sealed be opened only by order of the Review
Board or the Hearing Officer;

That a trade secret or other confidential research, development, or commercial
information not be disclosed or be disclosed only in a designated way;

That the parties simultaneously file specified documents or information
enclosed in sealed envelopes to be opened as directed by the Review Board
or the Hearing Officer.

Failure to cooperate; Motions to compel; Sanctions.

(1)

(2)

Motions to compel discovery. A party may file a motion conforming to
§ 2200.40 for an order compelling discovery when another party refuses or
obstructs discovery. In considering a motion to compel, the Hearing Officer
shall treat an evasive or incomplete answer as a failure to answer.

Sanctions. If a party fails to comply with an order compelling discovery, the
Hearing Officer may enter an order to redress the failure. Such order may issue
upon the initiative of a Hearing Officer, after affording an opportunity to show
cause why the order should not be entered, or upon the motion of a party
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(9)

conforming to § 2200.40. The order may include any sanction stated in Vermont
Rule of Civil Procedure 37, including the following:

(i) An order that designated facts shall be taken to be established for
purposes of the case in accordance with the claim of the party obtaining
that order;

(i) An order refusing to allow the disobedient party to support or to oppose
designated claims or defenses or prohibiting that party from introducing
designated matters in evidence;

(i)  An order striking pleadings or parts of pleadings, or staying further
proceedings until the order is obeyed,;

(iv)  An order dismissing the action or proceeding or any part thereof, or
rendering a judgment by default against the disobedient party.

Unreasonable delays. None of the discovery procedures set forth in these rules
shall be used in a manner or at a time which shall delay or impede the progress of
the case toward hearing status or the hearing of the case on the date for which it is
scheduled, unless, in the interests of justice, the Hearing Officer shall order
otherwise. Unreasonable delays in utilizing discovery procedures may result in
termination of the party’s right to conduct discovery.

Show cause orders. All show cause orders issued by the Review Board or the
Hearing Officer under paragraph (f) of this section shall be served in a manner
prescribed in § 2200.7(0).

Supplementation of responses. A party that has responded to a request for
discovery with a response that was complete when made is under no duty to
supplement the response to include information subsequently acquired, except as
follows:

(1) A party is under a duty to promptly supplement the response with respect to
any question directly addressed to:

(i) The identity and location of persons having knowledge of discoverable
matters; and

(i) The identity of each person expected to be called as an expert witness
at the hearing, the subject matter on which the person is expected to
testify, and the substance of the person’s testimony.

(2) A party is under a duty to promptly amend a prior response if the party obtains
information upon the basis of which:
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(k)

(i) The party knows that the response was incorrect when made; or

(i) The party knows that the response though correct when made is no
longer true and the circumstances are such that a failure to amend the
response is in substance a knowing concealment.

(3) A duty to supplement responses may be imposed by order of the court,
agreement of the parties, or at any time prior to the hearing through new
requests for supplementation of prior responses.

Filing of discovery. Requests for production or inspection under § 2200.53
requests for admission under § 2200.54 and responses to requests for admissions,
interrogatories under § 2200.55 and the answers to interrogatories, and depositions
under § 2200.56 shall be served upon other counsel or parties but shall not be filed
with the Review Board or the Hearing Officer. The party responsible for service of
the discovery material shall retain the original and become the custodian.

Relief from discovery requests. If relief is sought regarding any discovery issues
then copies of all documents in dispute shall be filed with the Review Board or the
Hearing Officer contemporaneously with any motion filed under § 2200.101 or
§ 2200.52(e), (f), or (9).

Use at hearing. If interrogatories, requests, answers, responses, or depositions are
to be used at the hearing or are necessary to a prehearing motion which might result
in a final order on any claim, the portions to be used shall be filed with the Review
Board or the Hearing Officer at the outset of the hearing or at the filing of the motion
insofar as their use can be reasonably anticipated. Section § 2200.56(f) prescribes
additional procedures pertaining to the use of depositions at a hearing.

Use on review or appeal. \When documentation of discovery not previously in the
record is needed for review or appeal purposes, upon an application and order of
the Review Board or the Hearing Officer, the necessary discovery documents shall
be filed with the Clerk of the Review Board.

§ 2200.53 Production of Documents and Things

(@)

Scope. At any time after the filing of the first responsive pleading or motion that
delays the filing of an answer, such as a motion to dismiss, any party may serve on
any other party a request to:

(1) Produce and permit the party making the request, or a person acting on the
party’s behalf, to inspect and copy any designated documents, or to inspect
and copy, test, or sample any tangible things which are in the possession,
custody, or control of the party upon whom the request is served;
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(2) Permit entry upon designated land or other property in the possession or
control of the party upon whom the request is served for the purpose of
inspection and measuring, surveying, photographing, testing, or sampling the
property or any designated object or operation on the property.

Procedure. The request shall set forth the items to be inspected, either by individual
item or by category, and describe each item and category with reasonable
particularity. It shall specify a reasonable time, place, and manner of making the
inspection and performing related acts. The party upon whom the request is served
shall serve a written response within 30 days after service of the request, unless the
requesting party allows a longer time. The Review Board or the Hearing Officer may
allow a shorter time or a longer time, should the requesting party deny an extension.
The response shall state, with respect to each item or category, that inspection and
related activities will be permitted as requested, unless the request is objected to in
whole or in part, in which event the reasons for objection shall be stated. If objection
is made to part of an item or category, that part shall be specified. To obtain a ruling
on an objection by the responding party, the requesting party shall file a motion
conforming to § 2200.40 with the Clerk and shall annex its request to the motion,
together with the response and objections, if any.

§ 2200.54 Request for Admissions.

(@)

Scope and procedure:

(1) Scope. Any time after the filing of the first responsive pleading or motion that
delays the filing of an answer, such as a motion to dismiss, a party may serve
on any other party a written request to admit, for purposes of the pending action
only, the truth of any matters within the scope of § 2200.52(b) relating to:

(i) Facts, the application of law to fact, or opinions about either; and
(i) The genuineness of any described documents.

(2) Form; Copy of a document. Each matter must be separately stated. The
number of requested admissions shall not exceed 25, including subparts,
except upon the agreement of the parties or by order of the Review Board or
the Hearing Officer. A request to admit the genuineness of a document must
be accompanied by a copy of the document unless it is, or has been, otherwise
furnished or made available for inspection and copying.

(3) Time to respond; Effect of not responding. A matter is admitted unless,
within 30 days after being served, the party to whom the request is directed
serves on the requesting party a written answer or objection addressed to the
matter and signed by the party or its representative. A shorter or longer time
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for responding may be provided by written stipulation of the parties or by order
of the Review Board or the Hearing Officer.

(4) Answer. If a matter is not admitted, the answer must specifically deny it or state
in detail why the answering party cannot truthfully admit or deny it. A denial
must fairly respond to the substance of the matter; and when good faith
requires that a party qualify an answer or deny only a part of a matter, the
answer must specify the part admitted and qualify or deny the rest. The
answering party may assert lack of knowledge or information as a reason for
failing to admit or deny only if the party states that it has made reasonable
inquiry and that the information it knows or can readily obtain is insufficient to
enable it to admit or deny.

(5) Objections. The grounds for objecting to a request must be stated. A party
must not object solely on the ground that the request presents a genuine issue
for hearing.

(6) Motion regarding the sufficiency of an answer or objection. The requesting
party may move to determine the sufficiency of an answer or objection. Unless
an objection is sustained, the Review Board or the Hearing Officer must order
that an answer be served. On finding that an answer does not comply with this
rule, the Review Board or the Hearing Officer may order either that the matter
is admitted or that an amended answer be served. The Review Board or the
Hearing Officer may defer the final decision until a prehearing conference or a
specified time before hearing.

Effect of admission; withdrawal or modification. A matter admitted under
paragraph (a) of this section is conclusively established unless the Review Board or
the Hearing Officer on motion permits the admission to be withdrawn or amended.
The Review Board or the Hearing Officer may permit withdrawal or modification if it
would promote the presentation of the merits of the case and if the Review Board
or the Hearing Officer is not persuaded that it would prejudice the requesting party
in maintaining or defending the case on the merits. An admission, which is made
under paragraph (a) of this section is not an admission for any other purpose and
cannot be used against the party in any other proceeding.

§ 2200.55 Interrogatories.

(@)

General. At any time after the filing of the first responsive pleading or motion that
delays the filing of an answer, such as a motion to dismiss, any party may serve
interrogatories upon any other party. The number of interrogatories shall not exceed
25 questions, including subparts, except upon the agreement of the parties or by
order of the Review Board or the Hearing Officer. The party seeking to serve more
than 25 questions, including subparts, shall have the burden of persuasion to
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(b)

establish that the complexity of the case or the number of citation items necessitates
a greater number of interrogatories.

Answers. All answers shall be made in good faith and as completely as the
answering party’s information will permit. The answering party is required to make
reasonable inquiry and ascertain readily obtainable information. An answering party
may not give lack of information or knowledge as an answer or as a reason for
failure to answer, unless the answering party states that it has made reasonable
inquiry and that information known or readily obtainable by it is insufficient to enable
it to answer the substance of the interrogatory.

Procedure. Each interrogatory shall be answered separately and fully under oath or
affirmation. If the interrogatory is objected to, the objection shall be stated in lieu of
the answer. The answers are to be signed by the person making them and the
objections shall be signed by the party or its counsel. The party on whom the
interrogatories have been served shall serve a copy of its answers or objections
upon the propounding party within 30 days after the service of the interrogatories.
The Hearing Officer may allow a shorter or longer time. The burden shall be on the
party submitting the interrogatories to file a motion conforming to § 2200.40 for an
order with respect to any objection or other failure to answer an interrogatory.

§ 2200.56 Depositions.

(@)

(c)

(d)

General. Depositions of parties, intervenors, or withesses shall be allowed only by
agreement of all the parties or on order of the Review Board or the Hearing Officer
following the filing of a motion of a party stating good and just reasons. All
depositions shall be before an officer authorized to administer oaths and
affirmations at the place of examination. The deposition shall be taken in
accordance with the Vermont Rules of Civil Procedure, particularly Vermont Rule of
Civil Procedure 30.

When to file. A motion to take depositions may be filed after the filing of the first
responsive pleading or motion that delays the filing of an answer, such as a motion
to dismiss.

Notice of taking. Any depositions allowed by the Review Board or the Hearing
Officer may be taken after 14 days’ written notice to the other party or parties. The
14-day notice requirement may be waived by the parties pursuant to § 2200.52

@)(4)().

Method of recording and expenses. The party that notices the deposition must
state in the notice the method for recording the testimony. Unless the Review Board
or the Hearing Officer orders otherwise, testimony may be recorded by audio,
audiovisual, or stenographic means. Witnesses whose depositions are taken and
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(f)

the person recording the deposition shall each be paid the same fees that are paid
for like services in the Vermont courts. Any party may arrange to transcribe a
deposition. The party noticing the deposition shall pay the recording costs, any
witness fees, and mileage expense. Deposition subpoenas shall comply with
§ 2200.65.

Use of depositions. Depositions taken under this rule may be used for discovery,
to contradict or impeach the testimony of a deponent as a witness, or for any other
purpose permitted by the Vermont Rules of Evidence and the Vermont Rules of Civil
Procedure, particularly Vermont Rule of Civil Procedure 32. An audio or audiovisual
deposition offered into evidence in whole or in part must be accompanied by a
transcription of the deposition. All transcription costs must be borne by the party
offering the deposition into evidence.

Excerpts from depositions to be offered at hearing. Except when used for
purposes of impeachment, at least 7 days prior to the hearing, the parties or counsel
shall furnish to the Clerk and all opposing parties or counsel the transcribed excerpts
from depositions (by page and line number) which they expect to introduce at the
hearing. Four working days later, the adverse party or counsel for the adverse party
shall furnish to the Clerk and all opposing parties or counsel additional transcribed
excerpts from the depositions (by page and line number) which they expect to be
read pursuant to Vermont Rules of Civil Procedure 32(a)(4), as well as any
objections (by page and line number) to opposing party’s or counsel’'s depositions.
With reasonable notice to the Clerk and all parties or counsel, other excerpts may
be read.
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SUBPART E— HEARINGS
§ 2200.60 Notice of hearing; Location.

Except by agreement of the parties, or in an expedited proceeding under § 2200.103,
when a hearing is first set, the Clerk shall give the parties and intervenors notice of the
time, place, and nature of the hearing at least 30 days in advance of the hearing. If a
hearing is being rescheduled, or if exigent circumstances are present, at least 14 days’
notice shall be given. The Clerk will designate a place and time of hearing that involves
as little inconvenience and expense to the parties as is practicable.

§ 2200.61 Submission Without Hearing.

(@) A case may be fully stipulated by the parties and submitted to the Review Board or
the Hearing Officer for a decision at any time. The stipulation of facts shall be in
writing and signed by the parties or their representatives. The submission of a case
under this rule does not alter the burden of proof, the requirements otherwise
applicable with respect to adducing proof, or the effect of failure of proof.

(b) Motions for summary judgment are governed by § 2200.40(j).
§ 2200.62 Postponement of Hearing.

(a) Motion to postpone. A hearing may be postponed by the Hearing Officer on the
Hearing Officer’s own initiative or for good cause shown upon the motion of a party.
A motion for postponement shall state the position of the other parties, either by a
joint motion or by a representation of the moving party. The filing of a motion for
postponement does not automatically postpone a hearing. The form and content of
such motions shall comply with § 2200.40.

(b) Grounds for postponement. A motion for postponement grounded on conflicting
engagements of counsel or employment of new counsel shall be promptly filed.

(c) When motion must be received. A motion to postpone a hearing must be received
at least 14 days prior to the hearing. A motion for postponement received less than
14 days prior to the hearing will generally be denied unless good cause is shown for
late filing.

(d) Postponement in excess of 60 days. No postponement in excess of 60 days shall
be granted without the concurrence of the Review Board. The original of any motion
seeking a postponement in excess of 60 days shall be filed with the Clerk.
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§ 2200.63 Stay of Proceedings.

(@)

(b)

(c)

Motion for stay. Stays are not favored. A party seeking a stay of a case assigned
to a Hearing Officer shall file a motion for stay conforming to § 2200.40 with the
Clerk. A motion for a stay shall state the position of the other parties, either by a
joint motion or by the representation of the moving party. The motion shall set forth
the reasons a stay is sought and the length of the stay requested.

Ruling on motion to stay. The Hearing Officer, with the concurrence of the Review
Board Chairperson, may grant any motion for stay for the period requested or for
such period as is deemed appropriate.

Periodic reports required. The parties in a stayed proceeding shall be required to
submit periodic reports on such terms and conditions as the Hearing Officer may
direct. The length of time between the reports shall be no longer than 90 days unless
the Hearing Officer otherwise orders.

§ 2200.64 Failure to Appear.

(@)

Attendance at hearing. The failure of a party to appear in person or by a duly
authorized representative at the hearing constitutes a waiver of the right to a hearing.
A failure of the Commissioner to appear constitutes abandonment of the case. A
failure of the Respondent to appear is deemed an admission of the facts alleged and
consent to the relief sought in the Complaint (or, in Simplified Proceedings, the
citation and notification of penalty). The Hearing Officer may default the non-
appearing party without further proceeding or notice.

Requests for reinstatement. Requests for reinstatement must be made, in the
absence of extraordinary circumstances, within 7 days after the scheduled hearing
date. See § 2200.90(c).

Rescheduling hearing. The Review Board or Hearing Officer, upon showing of
good cause, may excuse such failure to appear. In such event, the hearing will be
rescheduled as expeditiously as possible from the issuance of the Hearing Officer’s
order.

§ 2200.65 Issuance of Subpoenas; Petitions to Revoke or Modify Subpoenas;
Payment of Witness Fees and Mileage; Right to Inspect or Copy Data.

(@)

Issuance of subpoenas upon application of pro se party or party
representative who is not an attorney. On behalf of the Review Board or any
Review Board member, the Hearing Officer shall, on the application of any party,
issue to the applying party subpoenas requiring the attendance and testimony of
witnesses and/or the production of any evidence, including, but not limited to,
relevant books, records, correspondence, or documents, in the witness’ possession
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(b)

(c)

(d)

(e)

or under the witness’ control, at a deposition or at a hearing before the Review Board
or the Hearing Officer. The party to whom the subpoena is issued shall be
responsible for its service. Applications for subpoenas shall be filed with the Review
Board Clerk under § 2200.8. Applications for subpoena(s) may be made ex parte.
The subpoena shall show on its face the name and address of the party at whose
request the subpoena was issued.

Service of subpoenas. A subpoena may be served by any person who is not a party
and is not less than 18 years of age. Service of a subpoena upon the person named
may be made by delivering a copy thereof to such person and, if the person’s
attendance is commanded, by tendering to that person with the subpoena the fees for
one day’s attendance and the mileage allowed by law. A subpoena may be served at
any place within the state. Proof of service when necessary, shall be made by filing
with the Clerk a statement for which the subpoena is issued a statement of the date
and manner of service and of the names of the persons served, certified by the
person who made the service.

Revocation or modification of subpoenas. Any person served with a subpoena,
whether requiring attendance and testimony (ad testificandum) or for the production
of evidence (duces tecum), shall, within 5 days after the date of service of the
subpoena, move in writing to revoke or modify the subpoena if the person does not
intend to comply. All motions to revoke or modify shall be served on the party at
whose request the subpoena was issued. The Review Board or the Hearing Officer
shall revoke or modify the subpoena if in its opinion the evidence whose production
is required does not relate to any matter under investigation or in question in the
proceedings or the subpoena does not describe with sufficient particularity the
evidence to be produced, or if for any other reason sufficient in law the subpoena is
otherwise invalid. The Review Board or the Hearing Officer shall make a simple
statement of procedural or other grounds for the ruling on the motion to revoke,
modify, or affirm. The motion to revoke or modify, any answer filed, and any ruling
on the motion shall become part of the record.

Rights of persons compelled to submit data or other information in
documents. Persons compelled to submit data or other information at a public
proceeding are entitled to retain documents they submitted that contain the data or
information, or to procure a copy of such documents upon their payment of lawfully
prescribed costs. If such persons submit the data or other information by testimony,
they are entitled to a copy of the transcript of their testimony upon their payment of
the lawfully prescribed costs.

Witness fees and mileage. Witnesses summoned to appear for a deposition, or to
appear before the Review Board or the Hearing Officer, shall be paid the same fees
and mileage expense that are paid witnesses in the courts of the State of Vermont.
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Witness fees and mileage shall be paid by the party or intervenor at whose instance
the witness appears.

Failure to comply with subpoena. Upon the failure of any person to comply with
the subpoena issued upon the request of a party, the Review Board may recommend
to the Attorney General that proceedings be initiated in the appropriate court for the
enforcement of the subpoena, if in the Review Board’s judgment, the enforcement
of the subpoena would be consistent with law and with policies of the VOSHA Code.

§ 2200.66 Transcript of Testimony.

(@)

(b)

Hearings. A recording shall be made of the proceedings at the hearing by the
Review Board. Persons desiring to listen to the recordings shall make appropriate
arrangements with the Clerk. At the request of any party or intervenor, Review Board
or Hearing Officer, an official verbatim transcript of the hearing shall be prepared.
Any requested transcript shall be filed with the Review Board.

Payment for transcript. Parties or intervenors may request the preparation of a
transcript from the Clerk at their own expense. In the absence of a party or
intervenor request for a transcript and should a Hearing Officer or a member of
the Review Board request a copy, the Review Board shall bear all expenses for
the court reporters’ fees, and for any copy of the hearing transcript filed with it.

Correction of errors. Error in the transcript of the hearing may be corrected by the
Hearing Officer on the Hearing Officer's own motion, on joint motion by the parties,
or on motion by any party, or the Review Board. The motion shall conform to
§ 2200.40 and shall state the error in the transcript and the correction to be made.
The official transcript shall reflect the corrections.

§ 2200.67 Duties and Powers of the Hearing Officers.

It shall be the duty of the Review Board or Hearing Officer to conduct a fair and impartial
hearing, to assure that the facts are fully elicited, to adjudicate all issues and avoid delay.
The Hearing Officer shall have authority with respect to cases assigned to a Hearing
Officer, between the time the Hearing Officer is designated and the time a Hearing
Officer issues a decision, subject to the rules and regulations of the Review Board, to:

(@)
(b)

Administer oaths and affirmations;

Issue authorized subpoenas and rule upon petitions to revoke, modify, remove, or
affirm, in accordance with § 2200.65;

Rule on claims of privilege and claims that information is protected and issue
protective orders, in accordance with § 2200.52(d) and (e);

Rule upon offers of proof and receive relevant evidence;
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(h)

(i)

Take or cause depositions to be taken whenever the needs of justice would be
served;

Regulate the course of the hearing and, if appropriate or necessary, exclude persons
or counsel from the hearing for contemptuous conduct and strike all related
testimony of witnesses refusing to answer any proper questions;

Hold conferences for the settlement or simplification of the issues;

Dispose of procedural requests or similar matters, including motions referred to the
Hearing Officer by the Review Board and motions to amend pleadings; also to
dismiss complaints or portions thereof, and to order hearings reopened, or upon
motion, consolidated prior to issuance of a decision;

Make decisions in accordance with 3 V.S.A. §812 of the Vermont Administrative
Procedure Act;

Call and examine witnesses to introduce into the record documentary or other
evidence;

Approve or appoint an interpreter;

Request the parties to state their respective positions concerning any issue in the
case or theory in support of their position;

Adjourn the hearing as the needs of justice and good administration require;

Take any other action necessary under the foregoing and authorized by the
published rules and regulations of the Review Board.

§ 2200.68 Recusal of the Hearing Officer.

(@)

(b)

(c)

Discretionary recusal. A Hearing Officer may be recused from a proceeding
whenever the Hearing Officer deems it appropriate.

Mandatory recusal. A Hearing Officer shall recuse themself under circumstances
that would require disqualification of a Review Board Hearing Officer under Vermont
Code of Judicial Conduct Canon 2.11, except that the required recusal may be set
aside under the conditions specified by Canon 2.11(C).

Request for recusal. Any party may request that the Hearing Officer, at any time
following the Hearing Officer's designation and before the filing of the decision, be
recused under paragraph (a) or (b) of this section or both by filing with the Review
Board, promptly upon the discovery of the alleged facts, an affidavit setting forth in
detail the matters alleged to constitute grounds for recusal.

37


https://legislature.vermont.gov/statutes/section/03/025/00812
https://advance.lexis.com/container?config=00JABhZTg3NTMzOS1lNzdlLTQ4NDYtYjQ3ZC0zMjlmYjMzYWZkNGYKAFBvZENhdGFsb2fEw1feWzAGCzOJpfhDH4YW&crid=5b455584-72e3-4bed-a918-c90b5b59958a
https://advance.lexis.com/container?config=00JABhZTg3NTMzOS1lNzdlLTQ4NDYtYjQ3ZC0zMjlmYjMzYWZkNGYKAFBvZENhdGFsb2fEw1feWzAGCzOJpfhDH4YW&crid=5b455584-72e3-4bed-a918-c90b5b59958a

(d) Ruling on request. If the Hearing Officer finds that a request for recusal has been
filed with due diligence and that the material filed in support of the request
establishes that recusal either is appropriate under paragraph (a) of this section or
is required under paragraph (b) of this section, the Hearing Officer shall be recused
from the proceeding. If the Hearing Officer denies a request for recusal, the Hearing
Officer shall issue a ruling on the record, stating the grounds for denying the request
and shall proceed with the hearing, or if the hearing has closed, shall proceed in the
issuance of a decision, and the provisions of § 2200.90.

§ 2200.69 Examination of Witnesses.

Witnesses shall be examined orally under oath or affirmation. Opposing parties or
intervenors shall have the right to cross-examine any witness whose testimony is
introduced by an adverse party. All parties shall have the right to cross-examine any
witness called by the Hearing Officer pursuant to § 2200.67(j).

§ 2200.70 Exhibits.

(@) Marking exhibits. All exhibits offered in evidence by a party shall be marked for
identification before or during the hearing. Exhibits shall be marked with a
designation identifying the party or intervenor offering the exhibit.

(b) Removal or substitution of exhibits in evidence. Unless the Hearing Officer finds
it impractical, a copy of each such exhibit shall be given to the other parties or
intervenors. A party may remove an admitted exhibit from the official record during
the hearing or at the conclusion of the hearing only upon permission of the Hearing
Officer. The Hearing Officer, in the Hearing Officer's discretion, may permit the
substitution of a duplicate for any original document offered into evidence.

(c) Reasons for denial of admitting exhibit. A Hearing Officer may, in the Hearing
Officer’s discretion, deny the admission of any exhibit because of its excessive size,
weight, or other characteristic that prohibits its convenient transportation and
storage. A party may offer into evidence photographs, models, or other
representations of any such exhibit.

(d) Rejected exhibits. All exhibits offered but denied admission into evidence, except
exhibits referred to in paragraph (c) of this section, shall be disposed of as required
in the Review Board Record Retention Policy.

(e) Return of physical exhibits. A party may, on motion, request the return of a
physical exhibit within 30 days after expiration of the time for filing a petition for
review of a Review Board final order in the Vermont Superior Court under 21 V.S.A.
§227, or within 30 days after completion of any proceedings initiated in Vermont
Superior Court. The motion shall be addressed to the Clerk and provide supporting

38


https://legislature.vermont.gov/statutes/chapter/21/003
https://legislature.vermont.gov/statutes/chapter/21/003

(9)

reasons. The exhibit shall be returned if the Clerk determines that it is no longer
necessary for use in any Review Board proceeding.

Request for custody of physical exhibit. Any person may on motion to the Clerk
request custody of a physical exhibit for use in any court or tribunal. The motion shall
state the reasons for the request and the duration of custody requested. If the exhibit
has been admitted in a pending Review Board case, the motion shall be served on
all parties to the proceeding. Any person granted custody of an exhibit shall inform
the Clerk of the status every 6 months of the person’s continuing need for the exhibit
and return the exhibit after completion of the proceeding.

Disposal of physical exhibit. Any physical exhibit may be disposed of by the
Review Board’s Clerk subject to the requirements of the Review Board Records
Retention Policy.

§ 2200.71 Rules of Evidence.

Hearings before the Hearing Officer shall be in accordance with 3 V.S.A. 810 and the
Vermont Rules of Evidence as applicable.

§ 2200.72 Objections.

(@)

Statement of objection. Any objection with respect to the conduct of the hearing,
including any objection to the introduction of evidence or a ruling by the Hearing
Officer, may be stated orally or in writing, accompanied by a short statement of the
grounds for the objection, and shall be included in the record. No such objection
shall be deemed waived by further participation in the hearing.

Offer of proof. Whenever evidence is excluded from the record, the party offering
such evidence may make an offer of proof which shall be included in the record of
the proceeding.

Once the Hearing Officer rules definitively on the record—either before or at the
hearing—a party need not renew an objection or offer of proof to preserve a claim
of error for appeal.

§ 2200.73 Interlocutory Review.

(@)

General. Interlocutory review of a Hearing Officer's ruling is discretionary with the
Review Board. A petition for interlocutory review may be granted only where the
petition asserts, and the Review Board finds:

(1) That the review involves an important question of law or policy that controls the
outcome of the case, and that immediate review of the ruling may materially

39


https://legislature.vermont.gov/statutes/section/03/025/00810
https://advance.lexis.com/container?config=00JABhZTg3NTMzOS1lNzdlLTQ4NDYtYjQ3ZC0zMjlmYjMzYWZkNGYKAFBvZENhdGFsb2fEw1feWzAGCzOJpfhDH4YW&crid=987bef18-e3ce-454a-8ad2-a6235d1780c1

(c)

(d)

(9)

expedite the final disposition of the proceedings or subsequent review by the
Review Board may provide an inadequate remedy; or

(2) That the ruling will result in a disclosure, before the Review Board may review
the Hearing Officer’s report of information that is alleged to be privileged.

Petition for interlocutory appeal. Within 7 days following the service of a Hearing
Officer's ruling from which review is sought, a party may file a petition for interlocutory
appeal with the Review Board. Responses to the petition, if any, shall be filed within
7 days following service of the petition. Service of the filed petition on the other
parties and intervenors shall be accomplished in a manner prescribed in § 2200.7(c).
A copy of the petition and responses shall be filed with the Review Board Clerk. The
petition is denied unless granted within 30 days of the date of receipt by the Review
Board’s Clerk.

Denial without prejudice. The Review Board's decision not to grant a petition for
interlocutory appeal shall not preclude a party or intervenor from raising an objection
to the Hearing Officer's interlocutory ruling in a petition for discretionary review.

Stay.

(1) Trade secret matters. The filing of a petition for interlocutory review of a
Hearing Officer’s ruling concerning an alleged trade secret shall stay the effect
of the ruling until the petition is deemed denied or ruled upon.

(2) Other cases. In all other cases, the filing or granting of a petition for
interlocutory review shall not stay a proceeding or the effect of a ruling unless
otherwise ordered.

Hearing Officer’s comments. The Hearing Officer may be requested to provide the
Review Board with an explanation for the Hearing Officer's decision. When the
written comments are filed with the Review Board, the Hearing Officer shall serve
the comments on all parties in a manner prescribed in § 2200.7(c).

Briefs. Notice shall be given to the parties if the Review Board decides to request
briefs on the issues raised by an interlocutory review. See § 2200.93—Briefs before
the Review Board.

When filing effective. A petition for interlocutory review is deemed to be filed only
when received by the Review Board, as specified in § 2200.8(c)(3)(ii).
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§ 2200.74 Filing of Briefs and Proposed Findings With the Hearing Officer; Oral
Argument at the Hearing.

(@)

(b)

(c)

General. A party is entitled, to a reasonable period at the close of the hearing for
oral argument, which shall be included in the transcript of the hearing. Any party
shall be entitled, upon request made before the close of the hearing, to file a brief,
proposed findings of fact and conclusions of law, or both with the Hearing Officer. In
lieu of briefs, the Hearing Officer may permit or direct the parties to file memoranda
or statements of authority.

Time. Briefs shall be filed simultaneously on a date established by the Hearing
Officer. A motion for extension of time for filing any brief shall be made at least 3
working days prior to the due date and shall recite that the moving party has
conferred with the other parties on the motion. Reply briefs shall not be allowed
except by order of the Hearing Officer.

Untimely briefs. Untimely briefs will not be accepted unless accompanied by a
motion setting forth good cause for the delay. The form and content of motions shall
comply with § 2200.40.
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SUBPART F— POSTHEARING PROCEDURES

§ 2200.90 Decisions and Reports of Hearing Officers.

(@)

(b)

Hearing Officer’s decision:

(1)

(2)

Contents of Hearing Officer’s decision. The hearing officer shall prepare a
decision that conforms to 3 V.S.A. § 812 and constitutes the final disposition of
the proceedings. The decision shall be in writing and shall include findings of
fact, conclusions of law, and the reasons or bases for them, on all the material
issues of fact, law, or discretion presented on the record. The decision shall
include an order affirming, modifying, or vacating each contested citation item
and each proposed penalty or directing other appropriate relief. A decision
finally disposing of a petition for modification of the abatement period shall
contain an order affirming or modifying the abatement period.

Service of the Hearing Officer’s decision. The Hearing Officer shall serve a
copy of the decision on each party in a manner prescribed in § 2200.7(c).

Hearing Officer’s report:

(1)

(2)

Contents of Hearing Officer’s report. The Hearing Officer's report shall
consist of the entire record, including the Hearing Officer’s decision.

Filing of Hearing Officer’s report. On the eleventh (11") day after service of
the decision on the parties, the Hearing Officer shall file the report with the
Clerk for docketing.

Docketing of Hearing Officer’s report by Clerk. Promptly upon filing of the
Hearing Officer's report, the Clerk shall docket the report and notify all parties
of the docketing date. The date of docketing is the date the Hearing Officer's
report is made for purposes of 21 V.S.A. § 230(b).

Correction of errors in Hearing Officer’s report.

(i) Until the Hearing Officer’s report has been directed for review or, in the
absence of a direction for review, until the decision has become a final
order as described in paragraph (f) of this section, the Hearing Officer
may correct clerical errors arising through oversight or inadvertence in
decisions, orders, or other parts of the record under Vermont Rule of
Civil Procedure 60(a). If a Hearing Officer’s report has been directed for
review, the decision may be corrected during the pendency of review
with leave of the Review Board.
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(d)

(e)

(f)

(i) After a Hearing Officer’s decision has become a final order as described
in paragraph (f) of this section, the Review Board or the Hearing Officer
may correct a clerical mistake or a mistake arising from oversight or
omission under Vermont Rule of Civil Procedure 60(a).

Relief from default. Until the Hearing Officer’'s report has been docketed by the
Clerk, the Hearing Officer may relieve a party of default or grant reinstatement under
§§ 2200.101(b), § 2200.52(f)(2), or 2200.64(b).

Filing documents after the docketing date. Except for documents filed under
paragraph (b)(4)(i) of this section documents filed with the Clerk after the docketing
date will no longer be forwarded to the Hearing Officer.

Settlement. Settlement documents shall be filed in the manner prescribed in
§ 2200.100(c).

Hearing Officer’s decision final unless review directed. If no Review Board
member directs review of a decision on or before the 30th day following the date of
docketing of the hearing officer's report, the decision of the Hearing Officer shall
become a final order of the Review Board per 21 V.S.A. § 230(b)(2).

§ 2200.91 Discretionary Review; Petitions for Discretionary Review; Statements
in Opposition to Petitions.

(@)

(c)

Review discretionary. Review by the Review Board is not a right. A Review Board
Member may, as a matter of discretion, direct review on the Review Board’s own
motion or on the petition of a party.

Petitions for discretionary review. A party adversely affected or aggrieved by the
decision of a hearing officer may seek review by the Review Board by filing a Petition
for Discretionary Review with the Clerk at any time following the service of the
Hearing Officer’s decision on the parties but no later than 14 days after the date of
docketing of the Hearing Officer’s report. Service of the filed petition on the other
parties and intervenors shall be accomplished in a manner prescribed in § 2200.7(c).
The earlier a petition is filed, the more consideration it can be given. A petition for
discretionary review may be conditional, and it may state that review is sought only
if a Review Board Member were to direct review on the petition of an opposing party.

Cross-petitions for discretionary review. \Where a petition for discretionary review
has been filed by one party, any other party adversely affected or aggrieved by the
decision of the Hearing Officer may seek review by the Review Board by filing a
cross-petition for discretionary review. The cross-petition may be conditional. See
paragraph (b) of this section. A cross-petition shall be filed directly with the Clerk
within 21 days after the date of docketing of the Hearing Officer’s report. The earlier
a cross-petition is filed, the more consideration it can be given.
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(d)

(e)

(f)

Contents of the petition. No particular form is required for a petition for discretionary
review. A petition should state why review should be directed, including: whether
the Hearing Officer's decision raises an important question of law, policy, or
discretion; whether review by the Review Board will resolve a question about which
the Review Board’s Hearing Officers have rendered differing opinions; whether the
Hearing Officer’s decision is contrary to law or Review Board precedent; whether a
finding of material fact is not supported by a preponderance of the evidence; whether
a prejudicial error of procedure or an abuse of discretion was committed. A petition
should concisely state the portions of the decision for which review is sought and
should refer to the citations and citation items (for example, citation 3, item 4a) for
which review is sought. A petition shall not incorporate by reference a brief or legal
memorandum. Brevity and the inclusion of precise references to the record and legal
authorities will facilitate prompt review of the petition.

When filing effective. A petition for discretionary review is filed when received by
the Review Board, as specified in § 2200.8(c)(3)(ii).

Prerequisite to judicial review; effect of filing. A petition for review under this
section is a prerequisite to the seeking of judicial review of the Review Board action
by the Vermont Superior Court. A petition for review under this section per 21 V.S.A.
§ 227 does not stay the final order of the Review Board unless ordered by the court.

Statements in opposition to petition. Statements in opposition to petitions for
discretionary review may be filed in the manner specified in this section for the filing
of petitions for discretionary review. Statements in opposition shall concisely state
why the Hearing Officer’s decision should not be reviewed with respect to each
portion of the petition to which it is addressed.

§ 2200.92 Review by the Review Board.

(@)

(b)

Jurisdiction of the Review Board; Issues on review. Unless the Review Board
orders otherwise, a direction for review establishes jurisdiction in the Review Board
to review the entire case. The issues to be decided on review are within the
discretion of the Review Board.

Review on a Review Board Member’s motion; Issues on review. At any time
within 30 days after the docketing date of the Hearing Officer’s report, a Review
Board Member may, on the Review Board Member's own motion, direct that a
Hearing Officer’s decision be reviewed. Factors that may be considered in deciding
whether to direct review absent a petition include, but are not limited to, whether the
case raises novel questions of law or policy or involves a conflict between Hearing
Officers’ decisions. When a Review Board Member directs review on the Review
Board Member’'s own motion, the issues ordinarily will be those specified in the
direction for review or any later order.
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(c)

Issues not raised before the Hearing Officer. The Review Board will ordinarily not
review issues that the Hearing Officer did not have the opportunity to pass upon. In
exercising discretion to review issues that the Hearing Officer did not have the
opportunity to pass upon, the Review Board may consider such factors as whether
there was good cause for not raising the issue before the Hearing Officer, the degree
to which the issue is factual, the degree to which proceedings will be disrupted or
delayed by raising the issue on review, whether the ability of an adverse party to
press a claim or defense would be impaired, and whether considering the new issue
would avoid injustice or ensure that judgment will be rendered in accordance with
the law and facts.

§ 2200.93 Briefs Before the Review Board.

(@)

(c)

Requests for briefs: The Review Board ordinarily will request the parties to file
briefs on issues before the Review Board. After briefs are requested, a party, instead
of filing a brief, may file a letter setting forth its arguments, or a letter stating that it
will rely on its petition for discretionary review or previous brief. A party not intending
to file a brief shall notify the Review Board in writing within the applicable time for
filing briefs and shall serve a copy on all other parties. The provisions of this section
apply to the filing of briefs and letters filed in lieu of briefs.

Filing briefs. Unless the briefing notice states otherwise:

(1) Time for filing briefs. The party required to file the first brief shall do so within
40 days after the date of the briefing notice. All other parties shall file their briefs
within 30 days after the first brief is served. Any reply brief permitted by these
rules or by order shall be filed within 15 days after the second brief is served.

(2) Sequence of filing.

(i) If one petition for discretionary or interlocutory review has been filed, the
petitioning party shall file the first brief.

(i) If more than one petition has been filed, the party whose petition was
filed first shall file the first brief.

(i)  If no petition has been filed, the parties shall file simultaneous briefs.

(3) Reply briefs. The party that filed the first brief may file a reply brief, or, if briefs
are to be filed simultaneously, both parties may file a reply brief. Additional
briefs are otherwise not allowed except by leave of the Review Board.

Motion for extension of time for filing briefs. An extension of time to file a brief
will not ordinarily be granted except for good cause shown. A motion for extension
of time to file a brief shall be filed at the Review Board no later than 5 days prior to
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(d)

(e)

(f)
(9)
(h)

the expiration of the time limit prescribed in paragraph (b) of this section, shall
comply with § 2200.40, and shall include the following information: When the brief is
due; the number and duration of extensions of time that have been granted to each
party or intervenor; the length of extension being requested; the specific reasons for
the extension being requested; and an assurance that the brief will be filed within
the time extension requested.

Consequences of late filing of briefs: The Review Board may decline to accept a
brief that is not timely filed.

Length of briefs: Except by permission of the Review Board, a main brief, including
briefs and legal memoranda it incorporates by reference, shall contain no more than
35 pages of text. A reply brief, including briefs and legal memoranda it incorporates
by reference, shall contain no more than 20 pages of text.

Format. Briefs shall be typewritten, and double spaced.
Table of contents: A brief in excess of 15 pages shall include a table of contents.

Failure to meet requirements: The Review Board may return briefs that do not
meet the requirements of paragraphs (e-g) of this section.

§ 2200.94 [Reserved]

§ 2200.95 Oral Argument Before the Review Board.

(@)

(c)

When ordered. Upon motion of any party or upon its own motion, the Review Board
may order oral argument in any matter directed for review before it. Parties
requesting oral argument must demonstrate why oral argument would facilitate
resolution of the issues before the Review Board. Normally, motions for oral
argument shall not be considered until after all briefs have been filed.

Notice of argument. The Clerk shall advise all parties whether oral argument is to
be heard. Within a reasonable time before the oral argument is scheduled, the Clerk
shall inform the parties of the time and place therefor, the issues to be heard, and
the time allotted to the parties.

Postponement.

(1) Except under extraordinary circumstances, a request for postponement must
be filed at least 10 days before oral argument is scheduled.

(2) The Clerk shall notify the parties of a postponement in a manner best calculated
to avoid unnecessary travel or inconvenience to the parties. The Clerk shall
inform all parties of the new time and place for the oral argument.
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(d)

(h)

Order and content of argument.

(1) Counsel shall be afforded such time for oral argument as the Review Board
may provide by order. Requests for enlargement of time may be made by
motion filed reasonably in advance of the date fixed for the argument.

(2) The petitioning party shall argue first. If the case is before the Review Board on
cross-petitions, the Review Board will inform the parties in advance of the order
of appearance.

(3) Counsel may reserve a portion of the time allowed for rebuttal but in opening
argument shall present the case fairly and completely and shall not reserve
points of substance for presentation during rebuttal.

(4) Oral argument should undertake to emphasize and clarify the written arguments
appearing in the briefs. The Review Board will look with disfavor on any oral
argument that is read from a previously filed document.

(5) At any time, the Review Board may terminate a party’s argument or interrupt
the party’s presentation for questioning by the Review Board Members.

Failure to appear. Should either party fail to appear for oral argument, the party
present may be allowed to proceed with its argument.

Consolidated cases. \Where two or more consolidated cases are scheduled for oral
argument, the consolidated cases shall be considered as one case for the purpose
of allotting time to the parties unless the Review Board otherwise directs.

Multiple counsel. Where more than one counsel argues for a party to the case or
for multiple parties on the same side in the case, it is counsels’ responsibility to agree
upon a fair division of the total time allotted. In the event of a failure to agree, the
Review Board will allocate the time. The Review Board may, in its discretion, limit
the number of counsel heard for each party or side in the argument. No later than 5
days prior to the date of scheduled argument, the Review Board must be notified of
the names of the counsel who will argue.

Exhibits/visual aids.

(1) The parties may use exhibits introduced into evidence at the hearing. If a party
wishes to use a visual aid not part of the record, written notice of the proposed
use shall be given to opposing counsel 15 days prior to the argument.
Objections, if any, shall be in writing, served on all adverse parties, and filed
not fewer than 7 days before the argument.
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(2)

No visual aid shall introduce or rely upon facts or evidence not already part of
the record.

If visual aids or exhibits other than documents are to be used at the argument,
counsel shall arrange with the Clerk to have them placed in the hearing room
on the date of the argument before the Review Board convenes.

Parties using visual aids not introduced into evidence shall have them removed
from the hearing room unless the Review Board directs otherwise. If such visual
aids are not reclaimed by the party within a reasonable time after notice is
given by the Clerk, such visual aids shall be disposed of at the discretion of the
Clerk.

Recording oral argument.

(1)

Unless the Review Board directs otherwise, oral arguments in a directed review
shall be electronically recorded by the Review Board and made part of the
record. Persons desiring to listen to the recordings shall make appropriate
arrangements with the Clerk. At the request of any party or intervenor, the
Review Board or its Hearing Officer’s, an official verbatim transcript of the
hearing shall be prepared. Any requested transcript shall be filed with the
Review Board.

Parties or intervenors who request the preparation of a transcript from the
Clerk shall do so at their own expense. In the absence of a party or
intervenor request for a transcript and should a Hearing Officer or a member
of the Review Board request a transcript, the Review Board shall be
responsible for the expense of the transcript preparation.

Error in the transcript of the oral argument may be corrected by the Review
Board on its own motion, on joint motion by the parties, or on motion by any
party. The motion shall state the error in the transcript and the correction to be
made. The official transcript shall reflect the corrections.

Failure to file brief. A party that fails to file a brief shall not be heard at the time of
oral argument except by permission of the Review Board.
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SUBPART G— MISCELLANEOUS PROVISIONS

§ 2200.100 Settlement.

(a) Policy: Settlement is permitted and encouraged by the Review Board at any stage
of the proceedings.

(b) Requirements:

(1)

Notification of Settlement. If the parties have agreed to a partial or full
settlement, they shall so notify the Review Board in a written joint submission
(titled “Notification of Settlement” or “Notification of Partial Settlement,” as
appropriate), in which the parties shall:

(i) List the contested items that have been settled and, if only a partial
settlement agreement has been reached, also list the contested items
that remain to be decided,;

(i) If posting of the settlement agreement is required by § 2200.7(g) or (i),
certify that the parties’ settlement agreement has been posted in the
manner for posting notices prescribed by that rule and certify the date
of posting;

(i) If party status has been elected under § 2200.20, certify that the party
has been afforded an opportunity to provide input on all matters
pertaining to the settlement before the agreement is finalized; and

(iv) If the settlement agreement includes the withdrawal of a notice of
contest, citation, notification of proposed penalty, or petition for
modification of abatement period, state whether such withdrawal is with
prejudice;

The parties shall not incorporate the settlement agreement in, or append it to,
the joint submission required in paragraph (b)(1) of this section or substitute
the settlement agreement for the required joint submission.

Issuance of order terminating proceeding. If the requirements of paragraphs
(b)(1)and (2) of this section have been met with respect to all contested citation
items and no affected employees who have elected party status have raised an
objection to the reasonableness of any abatement period, the Review Board
shall issue an Order acknowledging that the parties have resolved all contested
citation items and agreed to terminate the proceeding before the Review Board.

(c) Filing; Service; Notice and Objection. A Notification of Settlement submitted shall
be filed with the Clerk. Proof of service shall be filed with the Notification of
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Settlement, showing service upon all parties and authorized employee
representatives in the manner prescribed by § 2200.7(c) and (d) and the posting of
notice to non-party affected employees in the manner prescribed by § 2200.7(g). If
the time has not expired under these rules for electing party status, an order
acknowledging the termination of the proceedings before the Review Board because
of the settlement shall not be issued until at least 14 days after service or posting to
consider any affected employee’s or authorized employee representative’s objection
to the reasonableness of any abatement time. The affected employee or authorized
employee representative shall file any such objection within this time. If such
objection is filed, the Review Board shall provide an opportunity for the affected
employees or authorized employee representative to be heard and present evidence
on the objection, which shall be limited to the reasonableness of the abatement
period.

§ 2200.101 Failure to Obey Rules.

(@)

(d)

Sanctions. When any party has failed to plead or otherwise proceed as provided by
these rules or as required by the Review Board or the Hearing Officer, the party may
be declared to be in default either on the initiative of the Review Board or the Hearing
Officer, after having been afforded an opportunity to show cause why the party
should not be declared to be in default, or on the motion of a party. Subsequently,
the Review Board or the Hearing Officer, in their discretion, may enter a decision
against the defaulting party or strike any pleading or document not filed in
accordance with these rules.

Motion to set aside sanctions. For reasons deemed sufficient by the Review Board
or the Hearing Officer and upon motion conforming to § 2200.40 expeditiously made,
the Review Board or the Hearing Officer may set aside a sanction imposed under
paragraph (a) of this section. See § 2200.90(c).

Discovery sanctions and failure to appear. This section does not apply to
sanctions for failure to comply with orders compelling discovery, which are governed
by § 2200.52(f), or to a default for failure to appear, which is governed by
§ 2200.64(a).

Show cause orders. All show cause orders issued by the Review Board or the
Hearing Officer under paragraph (a) of this section shall be served in a manner
prescribed in § 2200.7(0).

§ 2200.102 Withdrawal.

A party may withdraw its notice of contest, citation, notification of proposed penalty, or
petition for modification of abatement period at any stage of the proceeding. The notice
of withdrawal shall be served in accordance with § 2200.7(c) upon all parties and
authorized employee representatives that are eligible to elect, but have not elected, party
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status. It shall also be posted in the manner prescribed in § 2200.7(g) for the benefit of
any affected employees not represented by an authorized employee representative who
are eligible to elect, but have not elected, party status. Proof of service shall accompany
the notice of withdrawal in accordance with § 2200.7(d).

§ 2200.103 Expedited Proceeding.

(a) When ordered. Upon application of any party or intervenor, or upon its own motion,
the Review Board may order an expedited proceeding. When an expedited
proceeding is ordered by the Review Board, the Clerk shall notify all parties or
intervenors.

(b) Automatic expedition. Cases initiated by employee contests and petitions for
modification of abatement period shall be expedited. See § 2200.37(d)(2) and
§ 2200.38(c).

(c) Effect of ordering expedited proceeding. When an expedited proceeding is
required by these rules or ordered by the Review Board, it shall take precedence on
the docket of the Hearing Officer to whom it is assigned, or on the Review Board’s
review docket, as applicable, over all other classes of cases, and shall be set for
hearing or for the submission of briefs at the earliest practicable date.

(d) Time sequence set by Hearing Officer. The assigned Hearing Officer or Review
Board shall make rulings with respect to time for filing of pleadings and all other
matters, without reference to times set forth in these rules, and shall do all other
things necessary to complete the proceeding in the minimum time consistent with
fairness.

§ 2200.104 Standards of Conduct.

(a) General. All representatives appearing before the Review Board or its Hearing
Officers shall comply with the letter and spirit of the ethical conduct required in the
courts Vermont Rules of Professional Conduct.

(b) Misbehavior before a Hearing Officer:

(1) Exclusion from a proceeding. A Hearing Officer may exclude from
participation in a proceeding any person, including a party or its representative,
who engages in disruptive behavior, refuses to comply with orders or rules of
procedure, continuously uses dilatory tactics, refuses to adhere to standards of
orderly or ethical conduct, or fails to act in good faith. The cause for the
exclusion shall be stated in writing or may be stated in the record if the
exclusion occurs during the course of the hearing. Where the person removed
is a party’s attorney or other representative, the Hearing Officer shall suspend
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(d)

the proceeding for a reasonable time for the purpose of enabling the party to
obtain another attorney or other representative.

(2) Appeal rights if excluded. Any attorney or other representative excluded from
a proceeding by a Hearing Officer may, within 7 days of the exclusion, appeal
to the Review Board for reinstatement. No proceeding shall be delayed or
suspended pending disposition of the appeal.

Disciplinary action by the Review Board. If an attorney or other representative
practicing before the Review Board engages in unethical or unprofessional conduct
or fails to comply with any rule or order of the Review Board or its Hearing Officers,
the Review Board may, after reasonable notice and an opportunity to show cause
to the contrary, and after hearing, if requested, take any appropriate disciplinary
action, including suspension or disbarment from practice before the Review Board.

Show cause orders. All show cause orders issued by the Review Board under
paragraph (c) of this section shall be served in a manner prescribed in § 2200.7(0).

§ 2200.105 Ex Parte Communication.

(@)

(c)

General. Except as permitted by § 2200.120 or as otherwise authorized by law, there
shall be no ex parte communication with respect to the merits of any case not
concluded, between any Board Member, Hearing Officer, employee or agent of the
Review Board who is employed in the decisional process, and any of the parties or
intervenors, representatives, or other interested persons.

Disciplinary action. In the event an ex parte communication occurs, the Review
Board or its Hearing Officer may make such orders or take such action as fairness
requires. The exclusion of a person by a Hearing Officer from a proceeding shall be
governed by Standards of Conduct. § 2200.104(b). Any disciplinary action by the
Review Board, including suspension or disbarment, shall be governed by
§ 2200.104(c).

Placement on public record. All ex parte communications in violation of this section
shall be placed on the public record of the proceeding.

§ 2200.106 Amendments to Rules.

The Review Board may at any time upon its own motion or initiative, or upon written
suggestion of any interested person setting forth reasonable grounds therefore, amend
or revoke any of the rules contained in this Part. Such suggestions should be addressed
to the Review Board at its mailing address or e-mailed to the Clerk.

§ 2200.107 Special Circumstances; Waiver of Rules.

In special circumstances not contemplated by the provisions of these rules, or for good

52



cause shown, the Review Board or the Hearing Officer may, upon application by any
party or intervenor, or on its own motion, after 3 days notice to all parties or intervenors,
waive any rule or make such orders as justice or the administration of the VOSHA Code
requires.
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SUBPART H— ALTERNATIVE SETTLEMENT
§ 2200.120 Settlement Procedure.
(a) Voluntary settlement:
(1) Applicability and duration.
(i) Voluntary settlement applies only to notices of contests by employers.

(i) Upon motion of the Hearing Officer, Review Board or any party,
conforming to § 2200.40 after the docketing of the notice of contest, or
with the consent of the parties at any time in the proceedings, the Review
Board Chairperson may assign a case to a Settlement Hearing Officer,
without expense to the Review Board', for proceedings under this
section. In the event either the Commissioner or the employer objects to
the use of a Settlement Hearing Officer procedure, such procedure shall
not be imposed.

(2) Length of voluntary settlement procedures. Voluntary settlement
procedures shall be for a period not to exceed 75 days, unless extended with
the concurrence of the Review Board Chairperson.

(b) Powers and duties of Settlement Hearing Officers.

(1) The Settlement Hearing Officer shall confer with the parties regarding the whole
or partial settlement of the case and seek resolution of as many issues as is
feasible.

(2) The Settlement Hearing Officer may require the parties to provide statements
of the issues in controversy and the factual predicate for each party’s position
on each issue and may enter other orders as appropriate to facilitate the
proceedings.

(3) The Settlement Hearing Officer may allow or suspend discovery during the
settlement proceedings.

(4) The Settlement Hearing Officer has the discretion to engage in ex parte
communications throughout the course of settlement proceedings. The
Settlement Hearing Officer may suggest privately to each attorney or other
representative of a party what concessions the client should consider and

' The parties are responsible for paying the settlement hearing officer for time and
expense under this section.

54



()

assess privately with each attorney or other representative the reasonableness
of the party’s case or settlement position.

The Settlement Hearing Officer may, with the consent of the parties, conduct
such other settlement proceedings as may aid in the settlement of the case.

(c) Settlement conference:

(1)

General. The Settlement Hearing Officer shall convene and preside over
conferences between the parties. Settlement conferences may be conducted
electronically, telephonically or in person. The Settlement Hearing Officer shall
designate a conference place, time and state the nature of the conference.

Participation in conference. The Settlement Hearing Officer may require that
any attorney or other representative who is expected to try the case for each
party be present. The Settlement Hearing Officer may also require that the
party’s representative be accompanied by an official of the party having full
settlement authority on behalf of the party. The parties and their representatives
or attorneys are expected to be completely candid with the Settlement Hearing
Officer so that the Settlement Hearing Officer may properly guide settlement
discussions. The failure to be present at a settlement conference or otherwise
to comply with the orders of the Settlement Hearing Officer or the refusal to
cooperate fully within the spirit of this rule may result in default or the imposition
of sanctions under § 2200.101.

Confidentiality of settlement proceedings.

(i) All statements made and all information presented during the course of
settlement proceedings under this section shall be regarded as
confidential and shall not be divulged outside of these proceedings
except with the consent of the parties. The Settlement Hearing Officer
shall issue appropriate orders to protect the confidentiality of settlement
proceedings.

(i) The Settlement Hearing Officer shall not divulge any statements or
information presented during private negotiations with a party or the
party’s representative during settlement proceedings except with the
consent of that party.

(i)  The following shall not be admissible in any subsequent hearing, except
by stipulation of the parties:

(A) Evidence of statements or conduct in settlement proceedings under
this section within the scope of Vermont Rule of Evidence 408,
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(d)

(e)

(B) Notes or other material prepared by or maintained by the
Settlement Hearing Officer in connection with settlement
proceedings, and

(C) Communications between the Settlement Hearing Officer and the
Review Board Chairperson or Clerk in connection with settlement
proceedings including the report of the Settlement Hearing Officer
under paragraph (e) of this section.

(iv) Documents and factual information disclosed in the settlement
proceeding may not be used in litigation unless obtained through
appropriate discovery or subpoena.

(v) With respect to the Settlement Hearing Officer's participation in
settlement proceedings, the Settlement Hearing Officer shall not discuss
the merits of the case with any other person, nor appear as a witness in
any hearing of the case.

(vi)  The requirements of paragraph (c)(3) of this section apply unless
disclosure is required by any applicable law or public policy.

Record of settlement proceedings. No material of any form required to be held
confidential under paragraph (c)(3) of this section shall be considered part of the
official case record required to be maintained under 21 V.S.A. § 230(c) nor shall
any such material be open to public inspection as required by section 230(c), unless
the parties otherwise stipulate. With the exception of an order approving the terms
of any partial settlement agreed to between the parties as set forth in paragraph
(e)(1) of this section, the Settlement Hearing Officer shall not file or cause to be filed
in the official case record any material in the Settlement Hearing Officer’s possession
relating to these settlement proceedings, including but not limited to communications
with the Review Board Chairperson or Clerk and the Settlement Hearing Officer’s
report under paragraph (e) of this section, unless the parties otherwise stipulate.

Report of Settlement Hearing Officer.

(1) The Settlement Hearing Officer shall promptly notify the Clerk and Review
Board Chairperson in writing of the status of the case at the conclusion of the
settlement period or such time that the Settlement Hearing Officer determines
further negotiations would be fruitless. If the Settlement Hearing Officer has
made such a determination and a settlement agreement is not achieved within
75 days of the case being assigned to voluntary settlement proceedings, the
Settlement Hearing Officer shall then advise the Clerk and Review Board
Chairperson in writing. The Review Board Chairperson may allow an additional
period of time for further proceedings under this section for good cause shown.
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(f)

If at the expiration of the period allotted under this paragraph the Settlement
Hearing Officer has not approved a full settlement, the Settlement Hearing
Officer shall furnish to the Clerk copies of any written stipulations and orders
embodying the terms of any partial settlement the parties have reached.

At the termination of the settlement period without a full settlement, the Review
Board Chairperson shall promptly assign the case to a Hearing Officer other
than the Settlement Hearing Officer for appropriate action on the remaining
issues. If all the parties, the Settlement Hearing Officer, and the Review Board
Chairperson agree, the Settlement Hearing Officer may be retained as the
Hearing Officer.

Non-reviewability. Notwithstanding the provisions of § 2200.73 regarding
interlocutory review, any decision concerning the assignment of any Hearing Officer
and any decision by the Settlement Hearing Officer to terminate settlement
proceedings under this section is not subject to review, appeal, or rehearing.

SUBPART I-L [RESERVED]
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SUBPART M— SIMPLIFIED PROCEEDINGS
§ 2200.200 Purpose.

(@) The purpose of the Simplified Proceedings subpart is to provide simplified
procedures for resolving contests under the Vermont Occupational Safety and
Health Act so that parties before the Review Board or its Hearing Officer may reduce
time and expense of litigation while being assured due process and a hearing that
meets the requirements of the Vermont Administrative Procedure Act 3 V.S.A. § 809.
These procedural rules will be applied to accomplish this purpose.

(b) Procedures under this subpart are simplified in a number of ways. The major
differences between these procedures and those provided in Subparts A through G
of the Review Board's Rules of Procedure are as follows:

(1) Complaints and answers are not required.

(2) Pleadings generally are not required. Early discussions among the parties and
the Hearing Officer are required to narrow and define the disputes between the
parties.

(83) The Commissioner is required to provide the employer with certain
informational documents early in the proceeding.

(4) Discovery is not permitted except as ordered by the Hearing Officer.
(5) Interlocutory appeals are not permitted.

(6) Hearings are less formal. The admission of evidence is not controlled by the
Vermont Rules of Evidence except as provided for in § 2200.209(c). The
Hearing Officer may allow the parties to argue their case orally at the
conclusion of the hearing and may allow or require post-hearing briefs or
statements of position. The Hearing Officer may render a decision from the
bench.

§ 2200.201 Application.

The rules in this subpart will govern proceedings before a Hearing Officer if a case is
chosen for Simplified Proceedings under § 2200.203.

§ 2200.202 Eligibility for Simplified Proceedings.

(@) Those cases selected for simplified proceedings will be those that do not involve
complex issues of law or fact. Cases appropriate for Simplified Proceedings will
generally include those with one or more of the following characteristics:
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(b)

(1) Relatively few citation items,

(2) An aggregate proposed penalty of not more than $20,000,

(3) No allegation of willfulness or a repeat violation,

(4) Not involving a fatality,

(5) A hearing that is expected to take less than 2 days, or

(6) A small employer whether appearing pro se or represented by counsel.

Those cases with an aggregate proposed penalty of more than $20,000, but not
more than $30,000, if otherwise appropriate, may be selected for Simplified
Proceedings at the discretion of the Review Board Chairperson.

§ 2200.203 Commencing Simplified Proceedings.

(@)

(b)

Selection. Upon receipt of a Notice of Contest, the Review Board Chairperson at
his/her discretion may assign an appropriate case for Simplified Proceedings.

Party request. Within 21 days of the notice of docketing, any party or intervenor may
request that the case be assigned for Simplified Proceedings. The request must be
in writing. For example, “I request Simplified Proceedings” will suffice. The request
must be sent to the Clerk. Copies must be sent to each of the other parties.

Review Board Chairperson or Hearing Officer’s ruling on request. The Review
Board Chairperson or the Hearing Officer assigned to the case may grant a party’s
request and assign a case for Simplified Proceedings at the Review Board Chair’s
or Hearing Officer's discretion. Such request shall be acted upon within 14 days.

Time for filing complaint or answer under § 2200.34. If a party has requested
Simplified Proceedings or the Hearing Officer has assigned the case for Simplified
Proceedings, the times for filing a complaint or answer will not run. If a request for
Simplified Proceedings is denied, the period for filing a complaint or answer will
begin to run upon issuance of the notice denying Simplified Proceedings.

§ 2200.204 Discontinuance of Simplified Proceedings.

(@)

Procedure. If it becomes apparent at any time that a case is not appropriate for
Simplified Proceedings, the Review Board Chairperson, or Hearing Officer assigned
to the case may, upon motion by any party or upon the Review Board Chairperson
or Hearing Officer's own motion, discontinue Simplified Proceedings and order the
case to continue under conventional rules. Before discontinuing Simplified
Proceedings, the Hearing Officer will consult with the Review Board Chairperson.
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(b)

(c)

Party motion. At any time during the proceedings any party may request that
Simplified Proceedings be discontinued and that the matter continue under
conventional procedures. A motion to discontinue must conform to § 2200.40 and
explain why the case is inappropriate for Simplified Proceedings. Responses to such
motions shall be filed within the time specified by § 2200.40. Joint motions to return
a case to conventional proceedings shall be granted by the Hearing Officer and do
not require a showing of good cause, except that the Hearing Officer may deny such
a motion that is filed less than 30 days before a scheduled hearing date.

Ruling. If Simplified Proceedings are discontinued, the Hearing Officer or Review
Board Chairperson may issue such orders as are necessary for an orderly
continuation under conventional rules.

§ 2200.205 Filing of Pleadings.

(@)

Complaint and Answer: Once a case is designated for Simplified Proceedings, the
complaint and answer requirements are suspended. If the Commissioner has filed
a complaint under § 2200.34(a), a response to a petition under § 2200.37(d)(4), or a
response to an employee contest under § 2200.38(a), and if Simplified Proceedings
has been ordered, no response to these documents will be required.

Motions: Limited, if any, motion practice is contemplated in Simplified Proceedings,
but all motion practice shall conform with § 2200.40. A motion will not be viewed
favorably if the subject of the motion has not been first discussed among the parties
or intervenors prior to any prehearing conference or hearing.

§ 2200.206 Disclosure of Information.

(@)

Disclosure to Employer.

(1) Within 21 days after a case is designated for Simplified Proceedings, the
Commissioner shall provide the employer, free of charge, copies of the
Inspection Report, Narrative Report and the State Violation Worksheet or their
equivalents.

(2) Within 30 days after a case is designated for Simplified Proceedings, the
Commissioner shall provide the employer with reproductions of any
photographs or videotapes that the Commissioner anticipates using at the
hearing.

(3) Within 30 days after a case is designated for Simplified Proceedings, the
Commissioner shall provide to the employer any exculpatory evidence in the
Commissioner’s possession.
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(4) The Hearing Officer shall act expeditiously on any claim by the employer that
the Commissioner improperly withheld or redacted any portion of the
documents, photographs, or videotapes on the grounds of confidentiality or
privilege.

(b) Disclosure to the Commissioner. When the employer raises an affirmative
defense pursuant to § 2200.207(b), the Hearing Officer shall order the employer to
disclose to the Commissioner such documents relevant to the affirmative defense
as the Hearing Officer deems appropriate.

§ 2200.207 Pre-hearing Conference.

(@) When held. As early as practicable after the employer has received the documents
set forth in § 2200.206(a)(1), the Hearing Officer may conduct a pre-hearing
conference, which the Hearing Officer may hold in person, or by telephone or
electronic means.

(b) Content. At the pre-hearing conference, the parties may discuss the following:
settlement of the case; the narrowing of issues; an agreed statement of issues and
facts; all defenses; withesses and exhibits; motions; and any other pertinent matter.
Except under extraordinary circumstances, any affirmative defenses not raised at
the pre-hearing conference may not be raised later. At the conclusion of the
conference, the Hearing Officer will issue an order that may set forth any further
agreements reached by the parties and that may specify the issues to be addressed
by the parties at the hearing.

§ 2200.208 Discovery.

Discovery conditions and time limits, including requests for admissions, shall not be
allowed except at the discretion of the Hearing Officer.

§ 2200.209 Hearing.

(a) Procedures. As soon as practicable after the conclusion of the pre-hearing
conference, the Hearing Officer will hold a hearing on any issue that remains in
dispute. The hearing will be in accordance with subpart E of these rules, except for
§ 2200.73 which will not apply.

(b) Agreements. At the beginning of the hearing, the Hearing Officer will enter into the
record all agreements reached by the parties as well as defenses raised during the
pre-hearing conference. The parties and the Hearing Officer then will attempt to
resolve or narrow the remaining issues. The Hearing Officer will enter into the record
any further agreements reached by the parties.
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(f)

(9)

Except as to matters that are protected by evidentiary privilege, the admission of
evidence is not controlled by 3 V.S.A. 810 and the Vermont Rules of Evidence except
as determined by the Hearing Officer at the Hearing Officer’s discretion. The Hearing
Officer will receive oral, physical or documentary evidence that is not irrelevant,
unduly repetitious, or unreliable. Testimony shall be given under oath or affirmation.

Transcripts shall be governed by § 2200.66.

Oral and Written Argument. Each party may present an oral argument at the close
of the hearing. The Hearing Officer may allow or require post-hearing briefs or
statements of position and statement of facts upon the request of either party or on
the Hearing Officer's own motion. The form of any post-hearing briefs shall conform
to § 2200.74 unless the Hearing Officer specifies otherwise.

Hearing Officer Decision.

(1) Bench decision. The Hearing Officer may render a decision from the bench.
In rendering a decision from the bench, the Hearing Officer shall state the
issues in the case and make clear both the Hearing Officer's findings of fact
and conclusions of law on the record. The Judge shall reduce the bench
decision in the matter to writing and serve it on the parties as soon as
practicable, but no later than 45 days after the hearing. If additional time is
needed, approval of the Review Board Chair permission is required. The
decision shall be prepared in accordance with § 2200.90(a). The written
decision shall include, as an appendix, the bench decision as set forth in the
transcript.

(2) Written decision. If the Hearing Officer does not render a decision from the
bench, the Hearing Officer will issue a written decision within 60 days of the
close of the record. The record will ordinarily be deemed closed upon the
completion of any permitted post-hearing briefing, provided however if a
request for a transcript of the recording of the hearing is made, the record will
be deemed closed upon the later of the filing of said transcript and the
completion of any post hearing briefing. The decision will be in accordance with
§ 2200.90(a). If additional time is needed, approval of the Review Board
Chairperson is required.

Filing of Hearing Officer’s Decision With the Clerk. When the Hearing Officer
issues a written decision, service, filing, and docketing of the Hearing Officer’s
written decision shall be in accordance with § 2200.90.

§ 2200.210 Review of Hearing Officer’s decision.

Any party may petition for Review Board review of the Hearing Officer's decision as
provided in § 2200.91. After the issuance of the Hearing Officer’s written decision, the
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parties may pursue the case following the rules in Subpart F of this part.

§ 2200.211 Applicability of subparts A through G.

The provisions of subpart D (§§ 2200.51-2200.56) and § 2200.34, § 2200.37(d),
§ 2200.38, § 2200.71, and § 2200.73 will not apply to Simplified Proceedings. All other
rules contained in subparts A through G of the Review Board’s rules of procedure will
apply when consistent with the rules in this subpart governing Simplified Proceedings.
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FY2027 VOSHA Review Board

Rules of Procedure Summary of Proposed Changes

Updated 5/28/26

The Rules have been modified to reflect changes needing attention since the last
revision in 2021. Some of the changes are as follows:

Subpart A—General Provisions

Added or changed language for correction or general clarification.

Definitions have been revised slightly to clarify and reflect correct statute wording.
Removed Rule 4(b) to reflect the removal of this language from the Vermont Civil
rules of Procedure in 2022.

Added language on Rule 7(a) to bring in line with the Federal OSHA Rules of
Procedure regarding service.

Removed reference to service and filing by facsimile.

Subpart B—Parties and Representatives

Added language to Rule 22 to formalize the informal pro hac vice process used by
the VRB and is supported by Administrative Order §41, Vermont Rules of
Professional Conduct through informal practice (Vermont Rules of Professional
Conduct Rule 5.5, Comment 9).

Subpart C — Pleadings and Motions

Added or changed language for correction or general clarification.

Added Rule 30(g) to bring in line with the Federal OSHA Rules of Procedure
regarding the burden of persusion.

Added Rule 35 and 37(d)(4) to bring in line with the Federal OSHA Rules of
Procedure regarding the disclosure of corporate parents, subsidiaries and affiliates.
Removed Rule 40(e) to eliminate need for parties to submit proposed orders. This is
unnecessary as the VRB already has templates for orders that it uses.

Subpart D—Prehearing Procedures and Discovery

Added or changed language for correction or general clarification.

Revised Rule 52(f)(2) to bring in line with the Federal OSHA Rules of Procedure.
Revised Rule 52(k) to reflect the Review Board’s wish to include all documents that
are in dispute to be reviewed by the Hearing Officer.

Subpart E—Hearings

Added or changed language for correction or general clarification and to bring in line
with the Federal OSHA Rules of Procedure.



Subpart F—Post hearing Procedures

Revised Rule 91(b) to allow the Review Board more time to review the decision
before it becomes final on the 30" day. This gives the parties a total of 25 days to
submit the petition for review (including 11 days after the decision is issued).
Revised Rule 91(c) to allow more time for the Review Board to review cross-
petitions before the decision becomes final on the 30" day.

Subpart G—Miscellaneous Provisions

No changes.

Subpart H—Settlement Part

Changed title of Subpart H from “Settlement Part” to “Alternative Settlement” to
better describe what this section is about and not confuse it with the settlement
section of 2200.100

Added or changed language for correction, general clarification or to bring in line
with the Federal OSHA Rules of Procedure.

Added language under section 2200.120(a)(1)(ii) to ensure that the VRB is not
responsible for mediation expenses.

Subpart M—Simplified Proceedings.

Added or changed language for correction or general clarification.



Title 21 : Labor
Chapter 003 : Safety

Subchapter 005 : OCCUPATIONAL SAFETY AND HEALTH
(Cite as: 21 V.S.A. § 230)

o 8§230. Occupational Safety and Health Review Board
(a) The Occupational Safety and Health Review Board is created. It shall consist of three
members who shall be appointed by the Governor, with the advice and consent of the
Senate. The members of the Board shall be appointed for terms of six years, but initially
in @ manner so that one term expires in two years, one term in four years, and one term in
six years. Thereafter, biennially, in the month of February, with the advice and consent of
the Senate, the Governor shall appoint a person as a member of the Board for the term of
six years, whose term of office shall commence on March 1 of the year in which the
appointment is made. The Governor, biennially, shall designate a member of the Board to
be its Chair.
(b)(1) With the approval of the Secretary of Administration, the Board may employ
employees as it deems necessary, and may without such approval employ and remove a
clerk and a reporter for taking and transcribing testimony in hearings before it and
hearing judges that it deems necessary to hear appeals on behalf of the Board.
Compensation for employees of the Board shall be fixed by the Commissioner of Human
Resources.
(2) The hearing judge appointed by the Board shall hear, and make a determination upon,
any proceeding instituted before the Board and any motion in connection with such a
proceeding that is assigned to the hearing judge by the Chair of the Board. The hearing
judge shall make a report to the Board of any determination that constitutes the hearing
judge’s final disposition of the proceedings. The report of the hearing judge shall become
the final order of the Board within 30 days after the report is made to the Board, unless
during that period, a Board member directs that the report be reviewed by the Board.
(c) Every official act of the Board shall be entered on record, and its hearings and records
shall be open to the public.
(d) The Board is authorized to adopt rules as necessary for the orderly transaction of its
proceedings. Unless the Board has adopted a different rule, its proceedings shall be in
accordance with the rules adopted by the Supreme Court for the Superior Courts.
(e) The office of the Board shall be located in Montpelier, but proceedings shall be held
at places within the State convenient to persons appearing before it.
(f) The compensation of members of the Board shall be fixed by the Commissioner of
Human Resources.
(g) The Board shall be attached to the Governor’s office for administrative purposes.
(Added 1971, No. 205 (Adj. Sess.), § 1; amended 1973, No. 193 (Adj. Sess.), § 3, eff.
April 9, 1974; 1973, No. 214 (Adj. Sess.), § 15; 1981, No. 34, § 1; 2003, No. 156 (Adj.
Sess.), § 15; 2023, No. 85 (Adj. Sess.), § 74, eff. July 1, 2024.)
Statutes

e Vermont Statutes Online

o Statutes Search

e Vermont Statutes at Lexis/Nexis
Constitution
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Constitution of the State of Vermont

Acts & Resolves
Acts Affecting VSA Sections

State Agency Rules at Lexis/Nexis
Court Rules at Lexis/Nexis
Legislative Committee on Administrative Rules (LCAR)
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MEMORANDUM OFFICE OF THE SECRETARY OF STATE

Primary Contact: Carolyn Desch, VOSHA Review Board, 6 Baldwin Street,
Room 313, Montpelier, VT 05633-6701 Tel: 802-828-2775
Fax: 802-828-1132 E-Mail: carolyn.desch@vermont.gov

Secondary Contact: Gary McQuesten, VOSHA Review Board, 6 Baldwin Street,
Room 313
Tel: 802-828-2775 Fax: 802-828-1132 E-Mail:
garymcquesten76@gmail.com.

URL: https://voshaboard.vermont.gov/

From: APA Coordinator, VSARA
RE: VOSHA Review Board Rules of Procedure.

Date 06/17/2026

We received Proposed Rule on 06/17/2026
Final Proposed Rule on
Adopted Rule on
We have assigned the following rule number(s) :
Proposed Rule Number: 26P018
Adopted Rule Number:
(Final Proposals are not assigned a new number; they retain
the Proposed Rule Number.)

The following problems were taken care of by phone/should be

taken care of immediately:

We cannot accept this filing until the following problems
are taken care of:

The notice for this proposed rule appeared/will appear
online on: 6/24/2026 and in the newspapers of record on 7/2/2026.

This rule takes effect on
Adoption Deadline: 02/17/2027

Please note:

If you have any questions, please call me at 828-2863. OR
E-Mail me at: sos.statutoryfilings@vermont.gov

cc: Lindsey Schreier
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PROPOSED STATE RULES

By law, public notice of proposed rules must be given by publication in newspapers of record. The purpose of
these notices is to give the public a chance to respond to the proposals. The public notices for administrative
rules are now also available online at https://secure.vermont.gov/SOS/rules/ . The law requires an agency to
hold a public hearing on a proposed rule, if requested to do so in writing by 25 persons or an association
having at least 25 members.

To make special arrangements for individuals with disabilities or special needs please call or write the contact
person listed below as soon as possible.

To obtain further information concerning any scheduled hearing(s), obtain copies of proposed rule(s) or
submit comments regarding proposed rule(s), please call or write the contact person listed below. You may
also submit comments in writing to the Legislative Committee on Administrative Rules, State House,
Montpelier, Vermont 05602 (802-828-2231).

VOSHA Review Board Rules of Procedure.
Vermont Proposed Rule: 26P018
AGENCY: VOSHA Review Board

CONCISE SUMMARY: These rules serve as a guide to the Review Board, its Clerk and Hearing Officers and
parties regarding the orderly transaction of its proceedings regarding contested VOSHA Cases. There are two
levels of review available to the parties through the Rules of Procedure. The first is through a hearing before a
Hearing Officer. The second level is through a discretionary review by the Review Board, should a party (or the
Review Board on its own motion) want to appeal the Hearing Officer's decision. There are two types of
proceedings offered in the Rules: conventional and simplified. Simplified Proceedings offer employers
(respondents) a less formal way to contest a citation (no answer needs to be filed, and documents are
exchanged freely without the use of discovery, generally). Rules regarding settlement and the parties' option
of using Hearing Officers to mediate a settlement are covered in the Rules.

FOR FURTHER INFORMATION, CONTACT: Carolyn Desch, VOSHA Review Board, 6 Baldwin Street, Room 313,
Montpelier, VT 05633-6701 Tel: 802-828-2775 Fax: 802-828-1132 E-Mail: carolyn.desch@vermont.gov URL:
https://voshaboard.vermont.gov/.

FOR COPIES: Gary McQuesten, VOSHA Review Board, 6 Baldwin Street, Room 313 Tel: 802-828-2775 Fax: 802-
828-1132 E-Mail: garymcquesten76@gmail.com.
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	SUBPART A— GENERAL PROVISIONS
	§ 2200.1  Definitions.
	(a) Act means the Occupational Safety and Health Act of 1970, 29 U. S. C. 651-678.
	(b) Affected Employee means an employee of a cited employer who is exposed to or has access to the hazard arising out of the allegedly violative circumstances, conditions, practices, or operations.
	(c) Authorized Employee Representative means a labor organization that has a collective bargaining relationship with the cited employer and that represents affected employees who are members of the collective bargaining unit.
	(d) Citation means a written communication issued by the Commissioner of Labor to an employer pursuant to 21 V.S.A. § 225(a).
	(e) Clerk means the Clerk of the Review Board.
	(f) Commissioner means the Commissioner of Labor or designee.
	(g) Day means a calendar day.
	(h) “Electronic transmission” or “electronically transmitted” means a process of communication not directly involving the physical transfer of paper that is suitable for the retention, retrieval, and reproduction of information by the recipients.
	(i) Employee, Employer, and Person have meanings set forth in 21 V.S.A. § 203.
	(j) Hearing Officer means a Hearing Judge appointed by the Review Board set forth in 21 V.S.A. § 230.
	(k) Intervenor means anyone with an interest in a given Review Board proceeding who is not a party and has been granted intervenor status.
	(l) Notification of proposed penalty and Notification of failure to correct a violation mean written communications issued from the Commissioner pursuant to 21 V.S.A. §§ 225(a) and 226(b).
	(m) Party means any department, employer and employee affected by a citation(s) issued by the Commissioner of Labor and any authorized representative who has entered an appearance in the matter.
	(n) Pleadings are complaints and answers filed under § 2200.34, statements of reasons and employers’ responses filed under § 2200.38, and petitions for modification of abatement and objecting parties’ responses filed under § 2200.37. A motion is not a...
	(o) Proceeding means any proceeding before the Review Board or its Hearing Officer initiated under 21 V.S.A. § 226.
	(p) Pro Se means any party representing themselves.
	(q) Representative means any person, including an authorized employee representative, authorized by a party or intervenor to represent it in a proceeding.
	(r) Review Board means the Occupational Safety and Health Review Board as created under 21 V.S.A. § 230.
	(s) Rule means a rule or regulation.
	(t) VOSHA Code means the Vermont Occupational Safety and Health Act, 21 V.S.A., Chapter 3, Subchapters 4 and 5, and 18 V.S.A. chapter 28, and the rules adopted thereunder.

	§ 2200.2  Scope of Rules; Applicability of Vermont Rules of Civil Procedure and Vermont Administrative Procedure Act; and Construction.
	(a) Scope. These rules shall govern all proceedings before the Review Board and its Hearing Officers.
	(b) Applicability of Vermont Rules of Civil Procedure and Vermont Administrative Procedure Act. In the absence of a specific provision, theprocedure shall be in accordance with the Vermont Rules of Civil Procedure and Vermont Administrative Procedure ...
	(c) Construction. These rules shall be construed to secure an expeditious, just, and inexpensive determination of every case.

	§ 2200.3  Use of Number and Gender.
	(a) Number. Words importing the singular number may extend and be applied to the plural and vice versa.
	(b) Gender. Words importing the masculine, feminine or neutral gender may be applied equally to all genders.

	§ 2200.4  Computing Time.
	(a) Computation. The following rules apply in computing any time period specified in these rules or by any order that does not specify a method of computing time:
	(1) Period stated in days or longer unit. When the period is stated in days or a longer unit of time.
	(i) Exclude the day of the event that triggers the period;
	(ii) Count every day, including intermediate Saturdays, Sundays, and legal holidays; and
	(iii) Include the last day of the period, but if the last day is a Saturday, Sunday, or legal holiday , the period continues to run until the end of the next day, that is not a Saturday, Sunday, or legal holiday.

	(2) Inaccessibility of the Review Board Office. Unless ordered otherwise, if the Review Board office is closed, or otherwise inaccessible on the last day for filing due to inclement weather or other circumstance, then the time for filing is extended t...
	(3) “Last day” defined. Unless a different time is set by a rule or order, the last day ends:
	(i) Filings through electronic transmission: 11:59 p.m. Eastern Time; and
	(ii) Filing by other means when the Review Board office is scheduled to close.

	(4) “Next day” defined. The “next day” is determined by continuing to count forward when the period is measured after an event and backward when measured before an event.
	(5) “Legal holiday” defined. “Legal holiday” means:
	(i) Any day declared a holiday by the President or Congress of the United States; and
	(ii) Any day declared a holiday by the State of Vermont.



	§ 2200.5   Extension of Time.
	§ 2200.6  Record Address.
	(a) Every pleading or document filed by any party or intervenor shall contain the name, current address, telephone number, and e-mail address of the party or intervenor’s representative or, if there is no representative, the party or intervenor’s own ...
	(b) Representatives, Parties, and Intervenors who file case documents electronically pursuant to § 2200.8(d) are responsible for both maintaining a valid email address and regularly monitoring that email address.

	§ 2200.7  Service, Notice, and Posting.
	(a) When service is required. At the time of filing pleadings or other documents, the filer shall serve a copy on every other party or intervenor. Every document relating to discovery required to be served on a party shall be served on all parties and...
	(b) Service on represented parties or intervenors. Service upon either a party or intervenor, who has appeared through a representative, shall be made upon such representative unless the Review Board or the Hearing Officer after being assigned to a ca...
	(c) How accomplished. Unless otherwise ordered, service may be accomplished by the following methods:
	(1) U.S. Mail. Service shall be deemed accomplished upon depositing the item in the U.S. Mail with first-class or higher class (such as priority mail) postage pre-paid addressed to the recipient’s record address provided pursuant to § 2200.6.
	(2) Commercial or other personal delivery. Service shall be deemed accomplished upon delivery to the recipient’s record address provided pursuant to § 2200.6.
	(3)   State of Vermont Interoffice Mail. Service by any interoffice mail system used by the State of Vermont shall be deemed accomplished by receipt by the applicable agency.
	(4) Electronic Transmission. Documents may be served by electronic transmission (Examples include but are not limited to e-mail) if the sending and receiving parties agree to it in a writing filed with the Review Board and specifies the type of electr...

	(d) Proof of service. Service shall be documented by a written certificate of service setting forth the date and manner of service. The certificate of service shall be filed with the pleading or document.
	(e) Proof of posting. Where service is accomplished by posting set forth in paragraph (g) and (i) of this section, proof of such posting shall be filed with the Review Board Clerk not later than the first working day following the posting.
	(f) Service on represented employees. Service and notice to employees represented by an authorized employee representative shall be deemed accomplished by serving the representative in a manner prescribed in paragraph (c) of this section.
	(g) Service on unrepresented employees. In the event there are affected employees who are not represented by an authorized employee representative, the employer shall post, immediately upon receipt, the docketing notice for the notice of contest or pe...
	(1) A copy of the notice of contest or petition for modification of the abatement period;
	(2) A notice informing the affected employees of their right to party status; and
	(3) A notice informing the affected employees of the availability of all pleadings for inspection and copying at reasonable times.
	(4) A notice in the following form shall be deemed to comply with this paragraph:
	(i) (Name of Employer)
	Your employer has been cited by the Vermont Commissioner of Labor for violation of the Vermont Occupational Safety and Health Act. The citation has been contested and will be the subject of a hearing before the VOSHA Review Board (Review Board). Affec...
	(ii) Where appropriate, the second sentence of the above notice will be deleted, and the following sentence will be substituted:
	The reasonableness of the period prescribed by the Commissioner for abatement of the violation has been contested and will be the subject of a hearing before the Review Board.


	(h) Special service requirements; Authorized employee representatives. The authorized employee representative, if any, shall be served by the employer with the notice set forth in paragraph (f) of this section and with a copy of the notice of contest ...
	(i) Notice of hearing to unrepresented employees. Immediately upon receipt, a copy of the notice of the hearing to be held before the Hearing Officer shall be served by the employer on affected employees who are not represented by an authorized employ...
	(j) Notice of hearing to represented employees. Immediately upon receipt of the notice of the hearing to be held before the Hearing Officer, the employer shall serve a copy of the notice on the authorized employee representative of affected employees ...
	(k) Employee contest; Service on other employees.
	(1) Where a notice of contest with respect to the reasonableness of the abatement period is filed under § 2200.38(a) by an affected employee who is not represented by an authorized employee representative and there are other affected employees who are...
	(i) The notice of contest with respect to the reasonableness of the abatement period; and
	(ii) A copy of the Commissioner’s statement of reasons, filed in conformance with § 2200.38(b).

	(2) Service on the authorized employee representative shall be in the manner prescribed in paragraph (c) of this section. The unrepresented affected employee shall file proof of such service.

	(l) Employee contest; Service on employer. Where a notice of contest with respect to the reasonableness of the abatement period is filed by an affected employee or an authorized employee representative, a copy of the notice of contest and response fil...
	(m) Employee contest; Service on other authorized employee representatives. An authorized employee representative who files a notice of contest with respect to the reasonableness of the abatement period shall be responsible for serving any other autho...
	(n) Duration of posting. Where posting is required by this section, such posting shall be maintained until the commencement of the hearing or until earlier disposition.
	(o) Service of show cause orders.
	(1) Service on parties and intervenors through electronic transmission (if elected).  Service of show cause orders shall be deemed completed by service through electronic transmission on a representative who has entered an appearance for a party or in...
	(2) Service on self-represented parties or intervenors not using electronic transmission. In addition to the service methods permitted by § 2200.7(c), the Review Board or the Hearing Officer shall serve a show cause order on a party or intervenor who ...


	§ 2200.8  Filing.
	(a) What to file:
	(1) General. All documents required to be served on a party or intervenor shall be filed simultaneously with service.
	(2) Discovery documents. Discovery documents generated pursuant to                 §§ 2200.52 through 2200.54 shall not be filed with the Review Board. Filing and retention of such discovery documents shall comply with §§ 2200.52(i) and (j).

	(b) Where to file. Unless provided otherwise, all documents shall be filed with the Review Board Clerk either through electronic transmission to the current Review Board Clerk’s email address, or by First Class Mail to the current Review Board’s maili...
	(c) Filing Methods:
	(1) How to file. Documents may be filed by electronic transmission as set forth in (d) of this section, postage-prepaid first class or higher-class U.S. Mail, commercial delivery service, personal delivery, or or State of Vermont Interoffice Mail.
	(2) Number of copies. Unless otherwise ordered or stated in this part, only the original of a document shall be filed.
	(3) Filing date.
	(i) Except for the documents listed in paragraph (c)(3)(ii) of this section, if filing is by U.S. first class mail or higher class mail (such as Priority Mail), then filing is deemed completed upon depositing the material in the U.S. Mail. If filing i...
	(ii) Filing is completed upon receipt by the Review Board for petitions for interlocutory review (§ 2200.73), and petitions for discretionary review   § 2200.91.
	(iii) Representatives and self-represented parties and intervenors bear the sole responsibility for ensuring that a filing is timely made.

	(4) Certificate of service. A certificate of service shall accompany each document filed. The certificate shall set forth the dates and manner of filing and service.
	(5) Sensitive information. Unless the Review Board or the Hearing Officer orders otherwise, in any filing with the Review Board, information that is sensitive but not privileged (e.g., Social Security numbers, driver’s license numbers, passport number...
	(6) Privileged information. Claims regarding privileged information shall comply with § 2200.52(d).

	(d) Electronic Filing With the Review Board.
	(1) Documents may be filed with the Review Board by electronic transmission, including but not limited to, e-mail.
	(2) If technical difficulties prevent the successful submission of electronically transmitted documents, the filer should contact the Review Board Clerk.
	(3) Documents filed through electronic transmission may contain an electronic signature of the filer which will have the same legal effect, validity, and enforceability as if signed manually. The term “electronic signature” means an electronic symbol ...
	(4) Confidential and privileged documents. The following documents must not be filed through electronic transmission:
	(i) Documents that may not be released to the public because the information is covered by a protective order or has been placed “under seal” pursuant to § 2200.52(d) and (e).
	(ii) Documents submitted for in camera inspection by the Review Board or the Hearing Officer, including material for which a privilege is claimed. Claims regarding privileged information must comply with § 2200.52(d).
	(iii) Confidential settlement documents filed with the Hearing Officer pursuant to settlement procedures pursuant to § 2200.120.
	(iv) Applications for subpoenas made ex parte pursuant to § 2200.65.

	(5) Sensitive information. Unless the Review Board or the Hearing Officer orders otherwise, all sensitive information in documents filed through electronic transmission must be redacted pursuant to paragraph (c)(5) of this section.
	(6) Date of filing. The date of filing for documents filed through electronic transmission is the day that the complete document is successfully received by the Review Board.
	(7) Timeliness. Representatives and self-represented parties and intervenors bear the sole responsibility for ensuring that a filing is timely made.
	(8) Certificate of service. Proof of service shall accompany each document filed through electronic transmission. The certificate of service shall certify simultaneous service of the document by email on all other parties and intervenors in the case. ...


	§ 2200.9  Consolidation.
	§ 2200.10  Severance.
	§ 2200.11  [Reserved]
	§ 2200.12  References to Cases.
	(a) Citing decisions by the Review Board and Hearing Officers, Administrative Law Judges and Occupational Safety and Health Review Commission (OSHRC):
	(1) Generally. Parties citing decisions by the Review Board and OSHRC cases should include in the citation the name of the employer, the docket number, and the year of the decision:
	(i) ABC Roofing, Co., Inc., VOSHA Review Board, Docket number VRB1067, finding 27(if applicable), page 5 (Hearing Officer Landerson, December 4, 2018).
	(ii) ABC Roofing, Co., Inc., VOSHA Review Board, Docket number VRB1067, p. #7 (Board Review, September 20, 2019).
	(iii) Hackensack Steel Corp., 20 BNA OSHC 1387, 1388 (No. 97-0755, 2003).


	(b) References to court decisions.
	(1) Citation to court decisions should be to the official reporter whenever possible. For example,
	(i) Commissioner of Labor v. Lotus Films, LTD, 206 A.3d 1260, 1262, 2019 VT 2,  4 (Vt., 2019).
	(ii) W.G. Yates & Sons Constr. Co. v. OSHRC, 459 F.3d 604, 608-09 (5th Cir. 2006).
	(iii) Martin v. OSHRC (CF & I Steel Corp.), 499 U.S. 144, 150-51 (1991).

	(2) Name of employer to be indicated. When a court decision is cited in which the first-listed party on each side is either the Secretary of Labor (or the name of a particular Secretary of Labor), the Commission, or a labor union, the citation should ...



	SUBPART B— PARTIES AND REPRESENTATIVES
	§ 2200.20  Party Status
	(a) Affected employees.
	(1) Affected employees and authorized employee representatives may elect party status concerning any matter in which the Act confers a right to participate. The election shall be accomplished by filing a written notice of election at least 30 days bef...
	(2) A notice of election shall be served on all other parties in accordance with            § 2200.7.

	(b) Employees no longer employed by cited employer. An employee of a cited employer who was exposed to or had access to the hazard arising out of the allegedly violative circumstances, conditions, practices, or operations and who is no longer employed...
	(c) Employee contest.
	(1) Where a notice of contest is filed by an employee or by an authorized employee representative with respect to the reasonableness of the period for abatement of a violation, the employer charged with the responsibility of abating the violation may ...
	(2) A notice of election shall be served on all other parties in accordance with            § 2200.7.


	§ 2200.21  Intervention; Appearance by Non-parties.
	(a) When Allowed. A petition for leave to intervene may be filed at any time prior to 30 days before commencement of the hearing. A petition filed less than 30 days prior to the commencement of the hearing will be denied unless good cause is shown for...
	(b) Requirements of petition.
	(1) The petition shall set forth the interest of the petitioner in the proceeding and show that the participation of the petitioner will assist in the determination of the issues in question and that the intervention will not unduly delay the proceeding.
	(2) If the petitioner is an employee who is not employed by the cited employer but who performed work at the cited worksite, the petition, in addition to the requirements of paragraph (b)(1) of this section, shall set forth material facts sufficient t...

	(c) Ruling on petition.
	(1) For petitions filed by an employee, as defined in paragraph (b)(2) of this section, the Review Board or the Hearing Officer after being assigned a case, shall grant the petition for intervention.
	(2) For all other petitions, the Review Board or the Hearing Officer after being assigned a case, may grant a petition for intervention that meets the requirements of paragraph (b)(1) of this section.
	(3) An order granting a petition shall specify the extent and terms of an intervenor’s participation in the proceedings.


	§ 2200.22  Representation of Parties and Intervenors.
	(a) Representation. Any party or intervenor may appear in person, through an attorney, or through any non-attorney representative. A representative must file an appearance in accordance with § 2200.23. In the absence of an appearance by a representati...
	(1) An attorney who is not licensed in Vermont but is licensed in another state, shall be allowed to appear before the VRB so long as:
	(i) A Motion to Appear Pro Hac Vice is filed with the VRB Clerk conforming to § 2200.40, along with a Licensing Statement and Certificate of Good Standing.


	(b) Affected employees in collective bargaining unit. Where an authorized employee representative (see § 2200.1(c)) elects to participate as a party, affected employees who are members of the collective bargaining unit may not separately elect party s...
	(c) Affected employees not in collective bargaining unit. Affected employees who are not members of a collective bargaining unit may elect party status under                 § 2200.20. If more than one employee so elects, the Hearing Officer, in the H...
	(d) Control of proceeding. A representative of a party or intervenor shall be deemed to control all matters respecting the interest of such party or intervenor in the proceeding.

	§ 2200.23  Appearances and Withdrawals.
	(a) Entry of appearance:
	(1) General. A representative of a party or intervenor shall enter an appearance by signing the first document filed on behalf of the party or intervenor in accordance with paragraph (a)(2) of this section or subsequently by filing an entry of appeara...
	(2) Appearance in first document or pleading. If the first document filed on behalf of a party or intervenor is signed by a representative, the representative shall be recognized as representing that party. No separate entry of appearance by the repre...
	(3) Subsequent appearance. Where a representative has not previously appeared on behalf of a party or intervenor, the representative shall file an entry of appearance with the Clerk. The entry of appearance shall be signed by the representative and co...

	(b) Withdrawal of Counsel. Any counsel or representatives of record desiring to withdraw their appearance, or any parties desiring to withdraw the appearance of their counsel or representatives of record, must file a motion conforming with            ...


	SUBPART C— PLEADINGS AND MOTIONS
	§ 2200.30  General Rules
	(a) Format. Pleadings and other documents (other than exhibits) shall be typewritten, double spaced, with typeface of text being no smaller than 12-point and typeface of footnotes being no smaller than 12-point, on letter size paper (8 ½ inches by 11 ...
	(b) Clarity. Each allegation or response of a pleading or motion shall be simple, concise, and direct.
	(c) Separation of claims. Each allegation or response shall be made in separate numbered paragraphs. Each paragraph shall be limited as far as practicable to a statement of a single set of circumstances.
	(d) Adoption by reference. Statements in a pleading may be adopted by reference in a different part of the same pleading or in another pleading or in any motion. A copy of any written instrument which is an exhibit to a pleading is a part of the plead...
	(e) Alternative pleading. A party may set forth two or more statements of a claim or defense alternatively or hypothetically. When two or more statements are made in the alternative and one of them would be sufficient if made independently, the pleadi...
	(f) Form of pleadings, motions, and other documents. Any pleading, motion, or other document shall contain a caption complying with § 2200.31 and a signature complying with § 2200.32. The form and content of motions shall conform with            § 220...
	(g) Burden of persuasion. The rules of pleading established by this subpart are not determinative in deciding which party bears the burden of persuasion on an issue. By pleading a matter affirmatively, a party does not waive its right to argue that th...
	(h) Enforcement of pleading rules. The Review Board or the Hearing Officer may refuse for filing any pleading or motion that does not comply with the requirements of this subpart.

	§ 2200.31  Caption; Titles of Cases.
	(a) Notice of contest cases. Cases initiated by a notice of contest shall be titled:
	(b) Petitions for modification of abatement period. Cases initiated by a petition for modification of the abatement period shall be titled:
	(c) Location of title. The titles listed in paragraphs (a) and (b) of this section shall appear at the left upper portion of the initial page of any pleading or document (other than exhibits) filed.
	(d) Docket number. The initial page of any pleading or document (other than exhibits) shall show, at the upper right of the page, opposite the title, the docket number, if known, assigned by the Review Board.

	§ 2200.32  Signing of Pleadings and Motions.
	§ 2200.33  Notices of Contest.
	(a) Notification that the employer intends to contest a citation or proposed penalty under 21 V.S.A. §226(a); or
	(b) Notification that the employer wishes to contest a notice of a failure to abate or a proposed penalty under 21 V.S.A. §226(b); or
	(c) A notice of contest filed by an employee or representative of employees with respect to the reasonableness of the abatement period under 21 V.S.A. §226(c);
	(d) Note 1 to § 2200.33: Failure to meet the 20-day deadline (as required under 21 V.S.A. § 226) to file a notice of contest results in the citation or notification of failure to abate becoming a final order of the Review Board. Under extraordinary ci...

	§ 2200.34  Employer Contests.
	(a) Complaint.
	(1) The Commissioner shall file a complaint with the Review Board no later than 21 days after receipt of the notice of contest.
	(2) The complaint shall set forth all alleged violations and proposed penalties which are contested, stating with particularity:
	(i) The basis for jurisdiction;
	(ii) The time, location, place, and circumstances of each such alleged violation; and
	(iii) The considerations upon which the period for abatement and the proposed penalty of each such alleged violation are based.

	(3) Where the Commissioner seeks in the complaint to amend the citation or proposed penalty, the Commissioner shall set forth the reasons for amendment and shall state with particularity the change sought.

	(b) Answer.
	(1) Within 21 days after service of the complaint, the party against whom the complaint was issued shall file an answer with the Review Board.
	(2) The answer shall contain a short and plain statement denying those allegations in the complaint which the party intends to contest. Any allegation not denied shall be deemed admitted.
	(3) The answer shall include all affirmative defenses being asserted. Such affirmative defenses include, but are not limited to, “infeasibility,” “unpreventable employee misconduct,” and “greater hazard.”
	(4) The failure to raise an affirmative defense in the answer may result in the party being prohibited from raising the defense at a later stage in the proceeding, unless the Hearing Officer finds that the party has asserted the defense as soon as pra...

	(c) Motions filed in lieu of an answer. A motion filed in lieu of an answer pursuant to this subpart shall be filed no later than 21 days after service of the complaint. The form and content of the motion shall comply with § 2200.40. Upon denial of a ...

	§ 2200.35  Disclosure of Corporate Parents, Subsidiaries, and Affiliates
	(a) General. All answers, petitions for modification of abatement period, or other initial pleadings filed under these rules by a corporation shall be accompanied by a separate declaration listing all parents, subsidiaries, and affiliates of that corp...
	(b) Failure to Disclose. The Review Board or the Hearing Officer in its discretion may refuse to accept for filing an answer or other initial pleading that lacks the disclosure declaration required by this paragraph. A party that fails to file an adeq...
	(c) Continuing Duty to Disclose. A party subject to the disclosure requirement of this paragraph has a continuing duty to notify the Review Board or the Hearing Officer of any change in the information on the disclosure declaration until the Review Bo...

	§ 2200.36  [Reserved]
	§ 2200.37  Petitions for Modification of the Abatement Period.
	(a) Grounds for modifying abatement date. An employer may file a petition for modification of abatement date when such employer has made a good faith effort to comply with the abatement requirements of a citation, but such abatement has not been compl...
	(b) Contents of Petition. A petition for modification of abatement date shall be in writing and shall include the following information:
	(1) All steps taken by the employer, and the dates of such action, in an effort to achieve compliance during the prescribed abatement period.
	(2) The specific additional abatement time necessary in order to achieve compliance.
	(3) The reasons such additional time is necessary, including the unavailability of professional or technical personnel or of materials and equipment, or because necessary construction or alteration of facilities cannot be completed by the original aba...
	(4) All available interim steps being taken to safeguard the employees against the cited hazard during the abatement period.

	(c) When and where filed; Posting requirement; Responses to petition. A petition for modification of abatement date shall be filed with the Commissioner who issued the citation no later than the close of the next working day following the date on whic...
	(1) A copy of such petition shall be posted in a conspicuous place where all affected employees will have notice of the petition or near each location where the violation occurred. The petition shall remain posted for a period of 14 days.
	(2) Affected employees or the representatives may file an objection in writing to such petition with the Commissioner. Failure to file such objection within 14 days of the date of posting of such petition shall constitute a waiver of any further right...
	(3) The Commissioner shall have the authority to approve any uncontested petition for modification of abatement date filed pursuant to paragraphs (b) and(c) of this section. Such uncontested petitions shall become final orders pursuant to    21 V.S.A....
	(4) The Commissioner shall not exercise approval power until the expiration of 21 days from the date the petition was posted pursuant to paragraphs (c)(1) and (2) of this section by the employer.

	(d) Contested petitions. Where any petition is objected to by the Commissioner or affected employees, such petition shall be processed as follows:
	(1) The Commissioner shall forward the petition, citation, and any objections to the Review Board within 14 days after the expiration of the 21 day period set out in paragraph (c)(4) of this section.
	(2) The Review Board shall docket and process such petitions as expedited proceedings as provided for in § 2200.103 of this Part.
	(3) An employer petitioning for a modification of the abatement period shall have the burden of proving in accordance with the requirements of 21 V.S.A. 226(b) that such employer has made a good faith effort to comply with the abatement requirements o...
	(4) Where the petitioner is a corporation, it shall file a separate declaration listing all parents, subsidiaries, and affiliates of that corporation or stating that the corporation has no parents, subsidiaries, or affiliates, whichever is applicable,...
	(5) Each objecting party shall file a response setting forth the reasons for opposing the abatement date requested in the petition, within 14 working days after service of the Review Board docketing notice of the petition for modification of the abate...


	§ 2200.38  Employee Contests.
	(a) Commissioner’s statement of reasons. Where an affected employee or authorized employee representative files a notice of contest with respect to the abatement period, the Commissioner shall, within 14 days from receipt of the notice of contest, fil...
	(b) Response to Commissioner’s statement. Not later than 14 days after service of the Commissioner’s statement, referred to in paragraph (a) of this section, the contesting affected employee or authorized employee representative shall file a response....
	(c) Expedited proceedings. All contests under this section shall be handled as expedited proceedings as provided for in § 2200.103.

	§ 2200.39  Statement of Position.
	§ 2200.40  Motions and Requests.
	(a) How to make. An application or request for an order must be made by written motion. A motion shall not be included in another pleading or document, such as a brief or petition for discretionary review, but shall be made in a separate document. In ...
	(b) Form of motions. All motions shall contain a caption complying with § 2200.31 and a signature complying with § 2200.32. Requests for orders that are presented in any other form, such as by a business letter or by electronic transmission, shall not...
	(c) Content of motions. A motion shall contain a clear and plain statement of the relief sought and state with particularity the grounds for seeking the order. Written memoranda, briefs, affidavits, or other relevant material or documents may be filed...
	(d) Duty to confer. Prior to filing a motion, the moving party shall confer or make reasonable efforts to confer with all other parties and shall state in the motion the efforts undertaken to confer. The motion shall also state if any other party oppo...
	(e)  Oral motions. Oral motions may be made during a hearing and shall be included in the transcript, if a transcript is being made.
	(f) When to make.
	(1) A motion filed in lieu of an answer pursuant to § 2200.34(c) shall be filed no later than 21 days after service of the complaint.
	(2) Motions shall be made as soon as the grounds for the motion are known. A party is not required to raise by motion any matter that the party has previously included in any pleading as defined in § 2200.1(n), unless the party seeks a ruling on the p...
	(3) A motion to postpone a hearing shall comply with § 2200.62.

	(g) Responses. Any party or intervenor upon whom a motion has been served shall file a response within 14 days from service of the motion.
	(h) Reconsideration. A party adversely affected by a ruling on any motion may file a motion for reconsideration within 7 days of service of the ruling.
	(i) Summary judgment motions. The provisions of Vermont Rule of Civil Procedure 56 apply to motions for summary judgment.

	§ 2200.41  [Reserved]

	SUBPART D— PREHEARING PROCEDURES AND DISCOVERY
	§ 2200.50  [Reserved]
	§ 2200.51  Prehearing Conferences and Orders.
	(a) Scheduling Conference.
	(1) The Hearing Officer may, upon the Hearing Officer’s discretion, consult with the attorneys, non-attorney party representatives, and any self-represented parties, by a scheduling conference, telephone, mail, or other suitable means, and within 30 d...
	(i) To join other parties and to amend the pleadings;
	(ii) To file and hear motions; and
	(iii) To complete discovery.

	(2) The scheduling order also may include:
	(i) The date or dates for conferences before hearing, a final prehearing conference and hearing; and
	(ii) Any other matters appropriate to the circumstances of the case.


	(b) Prehearing conference. In addition to the prehearing procedures set forth in Vermont Rules of Civil Procedure 16, the Hearing Officer may, upon the Hearing Officer’s own initiative or on the motion of a party, direct the parties to confer among th...
	(c) Compliance. Parties must fully prepare for a useful discussion of all procedural and substantive issues involved in prehearing conferences and shall participate in such conferences in good faith. Parties failing to do so may be subject to sanction...

	§ 2200.52 General Provisions Governing Discovery.
	(a) General. Discovery will be permitted subject to the methods and limitations set forth in these rules.
	(1) Methods and limitations. In conformity with these rules, any party may, without leave of the Review Board or Hearing Officer, obtain discovery through the following methods:
	(i) Production of documents and things or permission to enter upon land or other property for inspection and other purposes to the extent provided in § 2200.53;
	(ii) Requests for admission to the extent provided in § 2200.54;
	(iii) Interrogatories to the extent provided in § 2200.55.
	(iv) Discovery is not available under these rules through Depositions except to the extent provided in § 2200.56.
	(v) In the absence of a specific provision, Hearing Officer may allow discovery procedures as set forth in the Vermont Rules of Civil Procedure, except that the provisions of Vermont Rule of Civil Procedure 26(a) does not apply to Review Board proceed...

	(2) Time for discovery. A party may initiate all forms of discovery in conformity with these Rules at any time after the filing of the first responsive pleading or motion that delays the filing of an answer, such as a motion to dismiss. Discovery shal...
	(3) Service of discovery documents. Every document relating to discovery required to be served on a party shall be served on all parties.
	(4) Stipulations about discovery procedures. Unless the Review Board or Hearing Officer orders otherwise, the parties may stipulate that:
	(i) A deposition may be taken before any person, at any time or place, on any notice, and in the manner specified—in which event it may be used in the same way as any other deposition; and
	(ii) Other procedures governing or limiting discovery may be modified—but a stipulation extending the time for any form of discovery must be approved by the Review Board or the Hearing Officer if it would interfere with the time set forth for completi...


	(b) Scope of discovery. The information or response sought through discovery may concern any matter that is not privileged and that is relevant to the subject matter involved in the pending case and proportional to the needs of the case, considering t...
	(c) Limitations. The frequency or extent of the discovery methods provided by these rules may be limited by the Review Board or the Hearing Officer if it is determined that:
	(1) The discovery sought is unreasonably cumulative or duplicative, or it is obtainable from some other source that is more convenient, less burdensome, or less expensive.
	(2) The party seeking discovery has had ample opportunity to obtain the information sought by discovery in the action; or
	(3) The proposed discovery is outside the scope permitted by paragraph (b) of this section.

	(d) Privilege.
	(1) Claims of privilege. The initial claim of privilege shall specify the privilege claimed and the general nature of the material for which the privilege is claimed. In response to an order from the Review Board or the Hearing Officer, or in response...
	(2) Upholding or rejecting claims of privilege. If the Hearing Officer upholds the claim of privilege, the Hearing Officer may order and impose terms and conditions as justice may require, including a protective order. If the Hearing Officer overrules...
	(3) Resolving claims of privilege outside of discovery proceedings. A Hearing Officer may utilize the procedures set forth in paragraphs (d) and (e) of this section outside of discovery proceedings, including during the hearing.

	(e) Protective orders. In connection with any discovery procedures and where a showing of good cause has been made, the Review Board or the Hearing Officer may make any order including, but not limited to, one or more of the following:
	(1) That the discovery not be had;
	(2) That the discovery may be had only on specified terms and conditions, including a designation of the time or place;
	(3) That the discovery may be had only by a method of discovery other than that selected by the party seeking discovery;
	(4) That certain matters not be inquired into, or that the scope of the discovery be limited to certain matters;
	(5) That discovery be conducted with no one present except persons designated by the Review Board or the Hearing Officer;
	(6) That a deposition after being sealed be opened only by order of the Review Board or the Hearing Officer;
	(7) That a trade secret or other confidential research, development, or commercial information not be disclosed or be disclosed only in a designated way;
	(8) That the parties simultaneously file specified documents or information enclosed in sealed envelopes to be opened as directed by the Review Board or the Hearing Officer.

	(f) Failure to cooperate; Motions to compel; Sanctions.
	(1) Motions to compel discovery. A party may file a motion conforming to               § 2200.40 for an order compelling discovery when another party refuses or obstructs discovery. In considering a motion to compel, the Hearing Officer shall treat an...
	(2) Sanctions. If a party fails to comply with an order compelling discovery, the Hearing Officer may enter an order to redress the failure. Such order may issue upon the initiative of a Hearing Officer, after affording an opportunity to show cause wh...
	(i) An order that designated facts shall be taken to be established for purposes of the case in accordance with the claim of the party obtaining that order;
	(ii) An order refusing to allow the disobedient party to support or to oppose designated claims or defenses or prohibiting that party from introducing designated matters in evidence;
	(iii) An order striking pleadings or parts of pleadings, or staying further proceedings until the order is obeyed;
	(iv) An order dismissing the action or proceeding or any part thereof, or rendering a judgment by default against the disobedient party.


	(g) Unreasonable delays. None of the discovery procedures set forth in these rules shall be used in a manner or at a time which shall delay or impede the progress of the case toward hearing status or the hearing of the case on the date for which it is...
	(h) Show cause orders. All show cause orders issued by the Review Board or the Hearing Officer under paragraph (f) of this section shall be served in a manner prescribed in § 2200.7(o).
	(i) Supplementation of responses. A party that has responded to a request for discovery with a response that was complete when made is under no duty to supplement the response to include information subsequently acquired, except as follows:
	(1) A party is under a duty to promptly supplement the response with respect to any question directly addressed to:
	(i) The identity and location of persons having knowledge of discoverable matters; and
	(ii) The identity of each person expected to be called as an expert witness at the hearing, the subject matter on which the person is expected to testify, and the substance of the person’s testimony.

	(2) A party is under a duty to promptly amend a prior response if the party obtains information upon the basis of which:
	(i) The party knows that the response was incorrect when made; or
	(ii) The party knows that the response though correct when made is no longer true and the circumstances are such that a failure to amend the response is in substance a knowing concealment.

	(3) A duty to supplement responses may be imposed by order of the court, agreement of the parties, or at any time prior to the hearing through new requests for supplementation of prior responses.

	(j) Filing of discovery. Requests for production or inspection under § 2200.53 requests for admission under § 2200.54 and responses to requests for admissions, interrogatories under § 2200.55 and the answers to interrogatories, and depositions under §...
	(k) Relief from discovery requests. If relief is sought regarding any discovery issues then copies of all documents in dispute shall be filed with the Review Board or the Hearing Officer contemporaneously with any motion filed under § 2200.101 or     ...
	(l) Use at hearing. If interrogatories, requests, answers, responses, or depositions are to be used at the hearing or are necessary to a prehearing motion which might result in a final order on any claim, the portions to be used shall be filed with th...
	(m) Use on review or appeal. When documentation of discovery not previously in the record is needed for review or appeal purposes, upon an application and order of the Review Board or the Hearing Officer, the necessary discovery documents shall be fil...

	§ 2200.53  Production of Documents and Things
	(a) Scope. At any time after the filing of the first responsive pleading or motion that delays the filing of an answer, such as a motion to dismiss, any party may serve on any other party a request to:
	(1) Produce and permit the party making the request, or a person acting on the party’s behalf, to inspect and copy any designated documents, or to inspect and copy, test, or sample any tangible things which are in the possession, custody, or control o...
	(2) Permit entry upon designated land or other property in the possession or control of the party upon whom the request is served for the purpose of inspection and measuring, surveying, photographing, testing, or sampling the property or any designate...

	(b) Procedure. The request shall set forth the items to be inspected, either by individual item or by category, and describe each item and category with reasonable particularity. It shall specify a reasonable time, place, and manner of making the insp...

	§ 2200.54  Request for Admissions.
	(a) Scope and procedure:
	(1) Scope. Any time after the filing of the first responsive pleading or motion that delays the filing of an answer, such as a motion to dismiss, a party may serve on any other party a written request to admit, for purposes of the pending action only,...
	(i) Facts, the application of law to fact, or opinions about either; and
	(ii) The genuineness of any described documents.

	(2) Form; Copy of a document. Each matter must be separately stated. The number of requested admissions shall not exceed 25, including subparts, except upon the agreement of the parties or by order of the Review Board or the Hearing Officer. A request...
	(3) Time to respond; Effect of not responding. A matter is admitted unless, within 30 days after being served, the party to whom the request is directed serves on the requesting party a written answer or objection addressed to the matter and signed by...
	(4) Answer. If a matter is not admitted, the answer must specifically deny it or state in detail why the answering party cannot truthfully admit or deny it. A denial must fairly respond to the substance of the matter; and when good faith requires that...
	(5) Objections. The grounds for objecting to a request must be stated. A party must not object solely on the ground that the request presents a genuine issue for hearing.
	(6) Motion regarding the sufficiency of an answer or objection. The requesting party may move to determine the sufficiency of an answer or objection. Unless an objection is sustained, the Review Board or the Hearing Officer must order that an answer b...

	(b) Effect of admission; withdrawal or modification. A matter admitted under paragraph (a) of this section is conclusively established unless the Review Board or the Hearing Officer on motion permits the admission to be withdrawn or amended. The Revie...

	§ 2200.55  Interrogatories.
	(a) General. At any time after the filing of the first responsive pleading or motion that delays the filing of an answer, such as a motion to dismiss, any party may serve interrogatories upon any other party. The number of interrogatories shall not ex...
	(b) Answers. All answers shall be made in good faith and as completely as the answering party’s information will permit. The answering party is required to make reasonable inquiry and ascertain readily obtainable information. An answering party may no...
	(c) Procedure. Each interrogatory shall be answered separately and fully under oath or affirmation. If the interrogatory is objected to, the objection shall be stated in lieu of the answer. The answers are to be signed by the person making them and th...

	§ 2200.56 Depositions.
	(a) General. Depositions of parties, intervenors, or witnesses shall be allowed only by agreement of all the parties or on order of the Review Board or the Hearing Officer following the filing of a motion of a party stating good and just reasons. All ...
	(b) When to file. A motion to take depositions may be filed after the filing of the first responsive pleading or motion that delays the filing of an answer, such as a motion to dismiss.
	(c) Notice of taking. Any depositions allowed by the Review Board or the Hearing Officer may be taken after 14 days’ written notice to the other party or parties. The 14-day notice requirement may be waived by the parties pursuant to § 2200.52 (a)(4)(i).
	(d) Method of recording and expenses. The party that notices the deposition must state in the notice the method for recording the testimony. Unless the Review Board or the Hearing Officer orders otherwise, testimony may be recorded by audio, audiovisu...
	(e) Use of depositions. Depositions taken under this rule may be used for discovery, to contradict or impeach the testimony of a deponent as a witness, or for any other purpose permitted by the Vermont Rules of Evidence and the Vermont Rules of Civil ...
	(f) Excerpts from depositions to be offered at hearing. Except when used for purposes of impeachment, at least 7 days prior to the hearing, the parties or counsel shall furnish to the Clerk and all opposing parties or counsel the transcribed excerpts ...


	SUBPART E— HEARINGS
	§ 2200.60  Notice of hearing; Location.
	§ 2200.61  Submission Without Hearing.
	(a) A case may be fully stipulated by the parties and submitted to the Review Board or the Hearing Officer for a decision at any time. The stipulation of facts shall be in writing and signed by the parties or their representatives. The submission of a...
	(b) Motions for summary judgment are governed by § 2200.40(j).

	§ 2200.62  Postponement of Hearing.
	(a) Motion to postpone. A hearing may be postponed by the Hearing Officer on the Hearing Officer’s own initiative or for good cause shown upon the motion of a party. A motion for postponement shall state the position of the other parties, either by a ...
	(b) Grounds for postponement. A motion for postponement grounded on conflicting engagements of counsel or employment of new counsel shall be promptly filed.
	(c) When motion must be received. A motion to postpone a hearing must be received at least 14 days prior to the hearing. A motion for postponement received less than 14 days prior to the hearing will generally be denied unless good cause is shown for ...
	(d) Postponement in excess of 60 days. No postponement in excess of 60 days shall be granted without the concurrence of the Review Board. The original of any motion seeking a postponement in excess of 60 days shall be filed with the Clerk.

	§ 2200.63  Stay of Proceedings.
	(a) Motion for stay. Stays are not favored. A party seeking a stay of a case assigned to a Hearing Officer shall file a motion for stay conforming to § 2200.40 with the Clerk. A motion for a stay shall state the position of the other parties, either b...
	(b) Ruling on motion to stay. The Hearing Officer, with the concurrence of the Review Board Chairperson, may grant any motion for stay for the period requested or for such period as is deemed appropriate.
	(c) Periodic reports required. The parties in a stayed proceeding shall be required to submit periodic reports on such terms and conditions as the Hearing Officer may direct. The length of time between the reports shall be no longer than 90 days unles...

	§ 2200.64  Failure to Appear.
	(a) Attendance at hearing. The failure of a party to appear in person or by a duly authorized representative at the hearing constitutes a waiver of the right to a hearing. A failure of the Commissioner to appear constitutes abandonment of the case. A ...
	(b) Requests for reinstatement. Requests for reinstatement must be made, in the absence of extraordinary circumstances, within 7 days after the scheduled hearing date. See § 2200.90(c).
	(c) Rescheduling hearing. The Review Board or Hearing Officer, upon showing of good cause, may excuse such failure to appear. In such event, the hearing will be rescheduled as expeditiously as possible from the issuance of the Hearing Officer’s order.

	§ 2200.65  Issuance of Subpoenas; Petitions to Revoke or Modify Subpoenas; Payment of Witness Fees and Mileage; Right to Inspect or Copy Data.
	(a) Issuance of subpoenas upon application of pro se party or party representative who is not an attorney. On behalf of the Review Board or any Review Board member, the Hearing Officer shall, on the application of any party, issue to the applying part...
	(b) Service of subpoenas. A subpoena may be served by any person who is not a party and is not less than 18 years of age. Service of a subpoena upon the person named may be made by delivering a copy thereof to such person and, if the person’s attendan...
	(c) Revocation or modification of subpoenas. Any person served with a subpoena, whether requiring attendance and testimony (ad testificandum) or for the production of evidence (duces tecum), shall, within 5 days after the date of service of the subpoe...
	(d) Rights of persons compelled to submit data or other information in documents. Persons compelled to submit data or other information at a public proceeding are entitled to retain documents they submitted that contain the data or information, or to ...
	(e) Witness fees and mileage. Witnesses summoned to appear for a deposition, or to appear before the Review Board or the Hearing Officer, shall be paid the same fees and mileage expense that are paid witnesses in the courts of the State of Vermont. Wi...
	(f) Failure to comply with subpoena. Upon the failure of any person to comply with the subpoena issued upon the request of a party, the Review Board may recommend to the Attorney General that proceedings be initiated in the appropriate court for the e...

	§ 2200.66  Transcript of Testimony.
	(a) Hearings. A recording shall be made of the proceedings at the hearing by the Review Board. Persons desiring to listen to the recordings shall make appropriate arrangements with the Clerk. At the request of any party or intervenor, Review Board or ...
	(b) Payment for transcript.  Parties or intervenors may request the preparation of a transcript from the Clerk at their own expense. In the absence of a party or intervenor request for a transcript and should a Hearing Officer or a member of the Revie...
	(c) Correction of errors. Error in the transcript of the hearing may be corrected by the Hearing Officer on the Hearing Officer’s own motion, on joint motion by the parties, or on motion by any party, or the Review Board. The motion shall conform to  ...

	§ 2200.67  Duties and Powers of the Hearing Officers.
	(a) Administer oaths and affirmations;
	(b) Issue authorized subpoenas and rule upon petitions to revoke, modify, remove, or affirm, in accordance with § 2200.65;
	(c) Rule on claims of privilege and claims that information is protected and issue protective orders, in accordance with § 2200.52(d) and (e);
	(d) Rule upon offers of proof and receive relevant evidence;
	(e) Take or cause depositions to be taken whenever the needs of justice would be served;
	(f) Regulate the course of the hearing and, if appropriate or necessary, exclude persons or counsel from the hearing for contemptuous conduct and strike all related testimony of witnesses refusing to answer any proper questions;
	(g) Hold conferences for the settlement or simplification of the issues;
	(h) Dispose of procedural requests or similar matters, including motions referred to the Hearing Officer by the Review Board and motions to amend pleadings; also to dismiss complaints or portions thereof, and to order hearings reopened, or upon motion...
	(i) Make decisions in accordance with 3 V.S.A. §812 of the Vermont Administrative Procedure Act;
	(j) Call and examine witnesses to introduce into the record documentary or other evidence;
	(k) Approve or appoint an interpreter;
	(l) Request the parties to state their respective positions concerning any issue in the case or theory in support of their position;
	(m) Adjourn the hearing as the needs of justice and good administration require;
	(n) Take any other action necessary under the foregoing and authorized by the published rules and regulations of the Review Board.

	§ 2200.68  Recusal of the Hearing Officer.
	(a) Discretionary recusal. A Hearing Officer may be recused  from a proceeding whenever the Hearing Officer deems it appropriate.
	(b) Mandatory recusal. A Hearing Officer shall recuse themself under circumstances that would require disqualification of a Review Board Hearing Officer under Vermont Code of Judicial Conduct Canon 2.11, except that the required recusal may be set asi...
	(c) Request for recusal. Any party may request that the Hearing Officer, at any time following the Hearing Officer's designation and before the filing of the decision, be recused under paragraph (a) or (b) of this section or both by filing with the Re...
	(d) Ruling on request. If the Hearing Officer finds that a request for recusal has been filed with due diligence and that the material filed in support of the request establishes that recusal either is appropriate under paragraph (a) of this section o...

	§ 2200.69  Examination of Witnesses.
	§ 2200.70 Exhibits.
	(a) Marking exhibits. All exhibits offered in evidence by a party shall be marked for identification before or during the hearing. Exhibits shall be marked with a designation identifying the party or intervenor offering the exhibit.
	(b) Removal or substitution of exhibits in evidence. Unless the Hearing Officer finds it impractical, a copy of each such exhibit shall be given to the other parties or intervenors. A party may remove an admitted exhibit from the official record durin...
	(c) Reasons for denial of admitting exhibit. A Hearing Officer may, in the Hearing Officer’s discretion, deny the admission of any exhibit because of its excessive size, weight, or other characteristic that prohibits its convenient transportation and ...
	(d) Rejected exhibits. All exhibits offered but denied admission into evidence, except exhibits referred to in paragraph (c) of this section, shall be disposed of as required in the Review Board Record Retention Policy.
	(e) Return of physical exhibits. A party may, on motion, request the return of a physical exhibit within 30 days after expiration of the time for filing a petition for review of a Review Board final order in the Vermont Superior Court under 21 V.S.A. ...
	(f) Request for custody of physical exhibit. Any person may on motion to the Clerk request custody of a physical exhibit for use in any court or tribunal. The motion shall state the reasons for the request and the duration of custody requested. If the...
	(g) Disposal of physical exhibit. Any physical exhibit may be disposed of by the Review Board’s Clerk subject to the requirements of the Review Board Records Retention Policy.

	§ 2200.71  Rules of Evidence.
	§ 2200.72 Objections.
	(a) Statement of objection. Any objection with respect to the conduct of the hearing, including any objection to the introduction of evidence or a ruling by the Hearing Officer, may be stated orally or in writing, accompanied by a short statement of t...
	(b) Offer of proof. Whenever evidence is excluded from the record, the party offering such evidence may make an offer of proof which shall be included in the record of the proceeding.
	(c) Once the Hearing Officer rules definitively on the record—either before or at the hearing—a party need not renew an objection or offer of proof to preserve a claim of error for appeal.

	§ 2200.73  Interlocutory Review.
	(a) General. Interlocutory review of a Hearing Officer's ruling is discretionary with the Review Board. A petition for interlocutory review may be granted only where the petition asserts, and the Review Board finds:
	(1) That the review involves an important question of law or policy that controls the outcome of the case, and that immediate review of the ruling may materially expedite the final disposition of the proceedings or subsequent review by the Review Boar...
	(2) That the ruling will result in a disclosure, before the Review Board may review the Hearing Officer’s report of information that is alleged to be privileged.

	(b) Petition for interlocutory appeal. Within 7 days following the service of a Hearing Officer's ruling from which review is sought, a party may file a petition for interlocutory appeal with the Review Board. Responses to the petition, if any, shall ...
	(c) Denial without prejudice. The Review Board's decision not to grant a petition for interlocutory appeal shall not preclude a party or intervenor from raising an objection to the Hearing Officer's interlocutory ruling in a petition for discretionary...
	(d) Stay.
	(1) Trade secret matters. The filing of a petition for interlocutory review of a Hearing Officer’s ruling concerning an alleged trade secret shall stay the effect of the ruling until the petition is deemed denied or ruled upon.
	(2) Other cases. In all other cases, the filing or granting of a petition for interlocutory review shall not stay a proceeding or the effect of a ruling unless otherwise ordered.

	(e) Hearing Officer’s comments. The Hearing Officer may be requested to provide the Review Board with an explanation for the Hearing Officer’s decision. When the written comments are filed with the Review Board, the Hearing Officer shall serve the com...
	(f) Briefs. Notice shall be given to the parties if the Review Board decides to request briefs on the issues raised by an interlocutory review. See § 2200.93–Briefs before the Review Board.
	(g) When filing effective. A petition for interlocutory review is deemed to be filed only when received by the Review Board, as specified in § 2200.8(c)(3)(ii).

	§ 2200.74  Filing of Briefs and Proposed Findings With the Hearing Officer; Oral Argument at the Hearing.
	(a) General. A party is entitled, to a reasonable period at the close of the hearing for oral argument, which shall be included in the transcript of the hearing. Any party shall be entitled, upon request made before the close of the hearing, to file a...
	(b) Time. Briefs shall be filed simultaneously on a date established by the Hearing Officer. A motion for extension of time for filing any brief shall be made at least 3 working days prior to the due date and shall recite that the moving party has con...
	(c) Untimely briefs. Untimely briefs will not be accepted unless accompanied by a motion setting forth good cause for the delay. The form and content of motions shall comply with § 2200.40.


	SUBPART F— POSTHEARING PROCEDURES
	§ 2200.90  Decisions and Reports of Hearing Officers.
	(a) Hearing Officer’s decision:
	(1) Contents of Hearing Officer’s decision. The hearing officer shall prepare a decision that conforms to 3 V.S.A. § 812 and constitutes the final disposition of the proceedings. The decision shall be in writing and shall include findings of fact, con...
	(2) Service of the Hearing Officer’s decision. The Hearing Officer shall serve a copy of the decision on each party in a manner prescribed in § 2200.7(c).

	(b) Hearing Officer’s report:
	(1) Contents of Hearing Officer’s report. The Hearing Officer’s report shall consist of the entire record, including the Hearing Officer’s decision.
	(2) Filing of Hearing Officer’s report. On the eleventh (11th) day after service of the decision on the parties, the Hearing Officer shall file the report with the Clerk for docketing.
	(3) Docketing of Hearing Officer’s report by Clerk. Promptly upon filing of the Hearing Officer's report, the Clerk shall docket the report and notify all parties of the docketing date. The date of docketing is the date the Hearing Officer's report is...
	(4) Correction of errors in Hearing Officer’s report.
	(i) Until the Hearing Officer’s report has been directed for review or, in the absence of a direction for review, until the decision has become a final order as described in paragraph (f) of this section, the Hearing Officer may correct clerical error...
	(ii) After a Hearing Officer’s decision has become a final order as described in paragraph (f) of this section, the Review Board or the Hearing Officer may correct a clerical mistake or a mistake arising from oversight or omission under Vermont Rule o...


	(c) Relief from default. Until the Hearing Officer’s report has been docketed by the Clerk, the Hearing Officer may relieve a party of default or grant reinstatement under §§ 2200.101(b), § 2200.52(f)(2), or 2200.64(b).
	(d) Filing documents after the docketing date.  Except for documents filed under paragraph (b)(4)(i) of this section documents filed with the Clerk after the docketing date will no longer be forwarded to the Hearing Officer.
	(e) Settlement. Settlement documents shall be filed in the manner prescribed in                § 2200.100(c).
	(f) Hearing Officer’s decision final unless review directed. If no Review Board member directs review of a decision on or before the 30th day following the date of docketing of the hearing officer's report, the decision of the Hearing Officer shall be...

	§ 2200.91  Discretionary Review; Petitions for Discretionary Review; Statements in Opposition to Petitions.
	(a) Review discretionary. Review by the Review Board is not a right. A Review Board Member may, as a matter of discretion, direct review on the Review Board’s own motion or on the petition of a party.
	(b) Petitions for discretionary review. A party adversely affected or aggrieved by the decision of a hearing officer may seek review by the Review Board by filing a Petition for Discretionary Review with the Clerk at any time following the service of ...
	(c) Cross-petitions for discretionary review. Where a petition for discretionary review has been filed by one party, any other party adversely affected or aggrieved by the decision of the Hearing Officer may seek review by the Review Board by filing a...
	(d) Contents of the petition. No particular form is required for a petition for discretionary review. A petition should state why review should be directed, including: whether the Hearing Officer’s decision raises an important question of law, policy,...
	(e) When filing effective. A petition for discretionary review is filed when received by the Review Board, as specified in § 2200.8(c)(3)(ii).
	(f) Prerequisite to judicial review; effect of filing. A petition for review under this section is a prerequisite to the seeking of judicial review of the Review Board action by the Vermont Superior Court. A petition for review under this section per ...
	(g) Statements in opposition to petition. Statements in opposition to petitions for discretionary review may be filed in the manner specified in this section for the filing of petitions for discretionary review. Statements in opposition shall concisel...

	§ 2200.92  Review by the Review Board.
	(a) Jurisdiction of the Review Board; Issues on review. Unless the Review Board orders otherwise, a direction for review establishes jurisdiction in the Review Board to review the entire case. The issues to be decided on review are within the discreti...
	(b) Review on a Review Board Member’s motion; Issues on review. At any time within 30 days after the docketing date of the Hearing Officer’s report, a Review Board Member may, on the Review Board Member’s own motion, direct that a Hearing Officer’s de...
	(c) Issues not raised before the Hearing Officer. The Review Board will ordinarily not review issues that the Hearing Officer did not have the opportunity to pass upon. In exercising discretion to review issues that the Hearing Officer did not have th...

	§ 2200.93 Briefs Before the Review Board.
	(a) Requests for briefs: The Review Board ordinarily will request the parties to file briefs on issues before the Review Board. After briefs are requested, a party, instead of filing a brief, may file a letter setting forth its arguments, or a letter ...
	(b) Filing briefs. Unless the briefing notice states otherwise:
	(1) Time for filing briefs. The party required to file the first brief shall do so within 40 days after the date of the briefing notice. All other parties shall file their briefs within 30 days after the first brief is served. Any reply brief permitte...
	(2) Sequence of filing.
	(i) If one petition for discretionary or interlocutory review has been filed, the petitioning party shall file the first brief.
	(ii) If more than one petition has been filed, the party whose petition was filed first shall file the first brief.
	(iii) If no petition has been filed, the parties shall file simultaneous briefs.

	(3) Reply briefs. The party that filed the first brief may file a reply brief, or, if briefs are to be filed simultaneously, both parties may file a reply brief. Additional briefs are otherwise not allowed except by leave of the Review Board.

	(c) Motion for extension of time for filing briefs. An extension of time to file a brief will not ordinarily be granted except for good cause shown. A motion for extension of time to file a brief shall be filed at the Review Board no later than 5 days...
	(d) Consequences of late filing of briefs: The Review Board may decline to accept a brief that is not timely filed.
	(e) Length of briefs: Except by permission of the Review Board, a main brief, including briefs and legal memoranda it incorporates by reference, shall contain no more than 35 pages of text. A reply brief, including briefs and legal memoranda it incorp...
	(f) Format. Briefs shall be typewritten, and double spaced.
	(g) Table of contents: A brief in excess of 15 pages shall include a table of contents.
	(h) Failure to meet requirements: The Review Board may return briefs that do not meet the requirements of paragraphs (e-g) of this section.

	§ 2200.94  [Reserved]
	§ 2200.95  Oral Argument Before the Review Board.
	(a) When ordered. Upon motion of any party or upon its own motion, the Review Board may order oral argument in any matter directed for review before it. Parties requesting oral argument must demonstrate why oral argument would facilitate resolution of...
	(b) Notice of argument. The Clerk shall advise all parties whether oral argument is to be heard.  Within a reasonable time before the oral argument is scheduled, the Clerk shall inform the parties of the time and place therefor, the issues to be heard...
	(c) Postponement.
	(1) Except under extraordinary circumstances, a request for postponement must be filed at least 10 days before oral argument is scheduled.
	(2) The Clerk shall notify the parties of a postponement in a manner best calculated to avoid unnecessary travel or inconvenience to the parties. The Clerk shall inform all parties of the new time and place for the oral argument.

	(d) Order and content of argument.
	(1) Counsel shall be afforded such time for oral argument as the Review Board may provide by order. Requests for enlargement of time may be made by motion filed reasonably in advance of the date fixed for the argument.
	(2) The petitioning party shall argue first. If the case is before the Review Board on cross-petitions, the Review Board will inform the parties in advance of the order of appearance.
	(3) Counsel may reserve a portion of the time allowed for rebuttal but in opening argument shall present the case fairly and completely and shall not reserve points of substance for presentation during rebuttal.
	(4) Oral argument should undertake to emphasize and clarify the written arguments appearing in the briefs. The Review Board will look with disfavor on any oral argument that is read from a previously filed document.
	(5) At any time, the Review Board may terminate a party’s argument or interrupt the party’s presentation for questioning by the Review Board Members.

	(e) Failure to appear. Should either party fail to appear for oral argument, the party present may be allowed to proceed with its argument.
	(f) Consolidated cases. Where two or more consolidated cases are scheduled for oral argument, the consolidated cases shall be considered as one case for the purpose of allotting time to the parties unless the Review Board otherwise directs.
	(g) Multiple counsel. Where more than one counsel argues for a party to the case or for multiple parties on the same side in the case, it is counsels’ responsibility to agree upon a fair division of the total time allotted. In the event of a failure t...
	(h) Exhibits/visual aids.
	(1) The parties may use exhibits introduced into evidence at the hearing. If a party wishes to use a visual aid not part of the record, written notice of the proposed use shall be given to opposing counsel 15 days prior to the argument. Objections, if...
	(2) No visual aid shall introduce or rely upon facts or evidence not already part of the record.
	(3) If visual aids or exhibits other than documents are to be used at the argument, counsel shall arrange with the Clerk to have them placed in the hearing room on the date of the argument before the Review Board convenes.
	(4) Parties using visual aids not introduced into evidence shall have them removed from the hearing room unless the Review Board directs otherwise. If such visual aids are not reclaimed by the party within a reasonable time after notice is given by th...

	(i) Recording oral argument.
	(1) Unless the Review Board directs otherwise, oral arguments in a directed review shall be electronically recorded by the Review Board and made part of the record. Persons desiring to listen to the recordings shall make appropriate arrangements with ...
	(2) Parties or intervenors who request the preparation of a transcript from the Clerk shall do so at their own expense. In the absence of a party or intervenor request for a transcript and should a Hearing Officer or a member of the Review Board reque...
	(3) Error in the transcript of the oral argument may be corrected by the Review Board on its own motion, on joint motion by the parties, or on motion by any party. The motion shall state the error in the transcript and the correction to be made. The o...

	(j) Failure to file brief. A party that fails to file a brief shall not be heard at the time of oral argument except by permission of the Review Board.


	SUBPART G— MISCELLANEOUS PROVISIONS
	§ 2200.100  Settlement.
	(a) Policy: Settlement is permitted and encouraged by the Review Board at any stage of the proceedings.
	(b) Requirements:
	(1) Notification of Settlement. If the parties have agreed to a partial or full settlement, they shall so notify the Review Board in a written joint submission (titled “Notification of Settlement” or “Notification of Partial Settlement,” as appropriat...
	(i) List the contested items that have been settled and, if only a partial settlement agreement has been reached, also list the contested items that remain to be decided;
	(ii) If posting of the settlement agreement is required by § 2200.7(g) or (i), certify that the parties’ settlement agreement has been posted in the manner for posting notices prescribed by that rule and certify the date of posting;
	(iii) If party status has been elected under § 2200.20, certify that the party has been afforded an opportunity to provide input on all matters pertaining to the settlement before the agreement is finalized; and
	(iv) If the settlement agreement includes the withdrawal of a notice of contest, citation, notification of proposed penalty, or petition for modification of abatement period, state whether such withdrawal is with prejudice;

	(2) The parties shall not incorporate the settlement agreement in, or append it to, the joint submission required in paragraph (b)(1) of this section or substitute the settlement agreement for the required joint submission.
	(3) Issuance of order terminating proceeding. If the requirements of paragraphs (b)(1) and (2) of this section have been met with respect to all contested citation items and no affected employees who have elected party status have raised an objection ...

	(c) Filing; Service; Notice and Objection. A Notification of Settlement submitted shall be filed with the Clerk. Proof of service shall be filed with the Notification of Settlement, showing service upon all parties and authorized employee representati...

	§ 2200.101  Failure to Obey Rules.
	(a) Sanctions. When any party has failed to plead or otherwise proceed as provided by these rules or as required by the Review Board or the Hearing Officer, the party may be declared to be in default either on the initiative of the Review Board or the...
	(b) Motion to set aside sanctions. For reasons deemed sufficient by the Review Board or the Hearing Officer and upon motion conforming to § 2200.40 expeditiously made, the Review Board or the Hearing Officer may set aside a sanction imposed under para...
	(c) Discovery sanctions and failure to appear. This section does not apply to sanctions for failure to comply with orders compelling discovery, which are governed by § 2200.52(f), or to a default for failure to appear, which is governed by            ...
	(d) Show cause orders. All show cause orders issued by the Review Board or the Hearing Officer under paragraph (a) of this section shall be served in a manner prescribed in § 2200.7(o).

	§ 2200.102  Withdrawal.
	§ 2200.103  Expedited Proceeding.
	(a) When ordered. Upon application of any party or intervenor, or upon its own motion, the Review Board may order an expedited proceeding.  When an expedited proceeding is ordered by the Review Board, the Clerk shall notify all parties or intervenors.
	(b) Automatic expedition. Cases initiated by employee contests and petitions for modification of abatement period shall be expedited. See § 2200.37(d)(2) and             § 2200.38(c).
	(c) Effect of ordering expedited proceeding. When an expedited proceeding is required by these rules or ordered by the Review Board, it shall take precedence on the docket of the Hearing Officer to whom it is assigned, or on the Review Board’s review ...
	(d) Time sequence set by Hearing Officer. The assigned Hearing Officer or Review Board shall make rulings with respect to time for filing of pleadings and all other matters, without reference to times set forth in these rules, and shall do all other t...

	§ 2200.104  Standards of Conduct.
	(a) General. All representatives appearing before the Review Board or its Hearing Officers shall comply with the letter and spirit of the ethical conduct required in the courts Vermont Rules of Professional Conduct.
	(b) Misbehavior before a Hearing Officer:
	(1) Exclusion from a proceeding. A Hearing Officer may exclude from participation in a proceeding any person, including a party or its representative, who engages in disruptive behavior, refuses to comply with orders or rules of procedure, continuousl...
	(2) Appeal rights if excluded. Any attorney or other representative excluded from a proceeding by a Hearing Officer may, within 7 days of the exclusion, appeal to the Review Board for reinstatement. No proceeding shall be delayed or suspended pending ...

	(c) Disciplinary action by the Review Board. If an attorney or other representative practicing before the Review Board engages in unethical or unprofessional conduct or fails to comply with any rule or order of the Review Board or its Hearing Officers...
	(d) Show cause orders. All show cause orders issued by the Review Board under paragraph (c) of this section shall be served in a manner prescribed in § 2200.7(o).

	§ 2200.105  Ex Parte Communication.
	(a) General. Except as permitted by § 2200.120 or as otherwise authorized by law, there shall be no ex parte communication with respect to the merits of any case not concluded, between any Board Member, Hearing Officer, employee or agent of the Review...
	(b) Disciplinary action. In the event an ex parte communication occurs, the Review Board or its Hearing Officer may make such orders or take such action as fairness requires. The exclusion of a person by a Hearing Officer from a proceeding shall be go...
	(c) Placement on public record. All ex parte communications in violation of this section shall be placed on the public record of the proceeding.

	§ 2200.106  Amendments to Rules.
	§ 2200.107 Special Circumstances; Waiver of Rules.

	SUBPART H— ALTERNATIVE SETTLEMENT
	§ 2200.120  Settlement Procedure.
	(a) Voluntary settlement:
	(1) Applicability and duration.
	(i) Voluntary settlement applies only to notices of contests by employers.
	(ii) Upon motion of the Hearing Officer, Review Board or any party, conforming to § 2200.40 after the docketing of the notice of contest, or with the consent of the parties at any time in the proceedings, the Review Board Chairperson may assign a case...

	(2) Length of voluntary settlement procedures. Voluntary settlement procedures shall be for a period not to exceed 75 days, unless extended with the concurrence of the Review Board Chairperson.

	(b) Powers and duties of Settlement Hearing Officers.
	(1) The Settlement Hearing Officer shall confer with the parties regarding the whole or partial settlement of the case and seek resolution of as many issues as is feasible.
	(2) The Settlement Hearing Officer may require the parties to provide statements of the issues in controversy and the factual predicate for each party’s position on each issue and may enter other orders as appropriate to facilitate the proceedings.
	(3) The Settlement Hearing Officer may allow or suspend discovery during the settlement proceedings.
	(4) The Settlement Hearing Officer has the discretion to engage in ex parte communications throughout the course of settlement proceedings. The Settlement Hearing Officer may suggest privately to each attorney or other representative of a party what c...
	(5) The Settlement Hearing Officer may, with the consent of the parties, conduct such other settlement proceedings as may aid in the settlement of the case.

	(c) Settlement conference:
	(1) General. The Settlement Hearing Officer shall convene and preside over conferences between the parties. Settlement conferences may be conducted electronically, telephonically or in person. The Settlement Hearing Officer shall designate a conferenc...
	(2) Participation in conference. The Settlement Hearing Officer may require that any attorney or other representative who is expected to try the case for each party be present. The Settlement Hearing Officer may also require that the party’s represent...
	(3) Confidentiality of settlement proceedings.
	(i) All statements made and all information presented during the course of settlement proceedings under this section shall be regarded as confidential and shall not be divulged outside of these proceedings except with the consent of the parties. The S...
	(ii) The Settlement Hearing Officer shall not divulge any statements or information presented during private negotiations with a party or the party’s representative during settlement proceedings except with the consent of that party.
	(iii) The following shall not be admissible in any subsequent hearing, except by stipulation of the parties:
	(A) Evidence of statements or conduct in settlement proceedings under this section within the scope of Vermont Rule of Evidence 408,
	(B) Notes or other material prepared by or maintained by the Settlement Hearing Officer in connection with settlement proceedings, and
	(C) Communications between the Settlement Hearing Officer and the Review Board Chairperson or Clerk in connection with settlement proceedings including the report of the Settlement Hearing Officer under paragraph (e) of this section.

	(iv) Documents and factual information disclosed in the settlement proceeding may not be used in litigation unless obtained through appropriate discovery or subpoena.
	(v) With respect to the Settlement Hearing Officer’s participation in settlement proceedings, the Settlement Hearing Officer shall not discuss the merits of the case with any other person, nor appear as a witness in any hearing of the case.
	(vi) The requirements of paragraph (c)(3) of this section apply unless disclosure is required by any applicable law or public policy.


	(d) Record of settlement proceedings. No material of any form required to be held confidential under paragraph (c)(3) of this section shall be considered part of the official case record required to be maintained under 21 V.S.A. § 230(c)  nor shall an...
	(e) Report of Settlement Hearing Officer.
	(1) The Settlement Hearing Officer shall promptly notify the Clerk and Review Board Chairperson in writing of the status of the case at the conclusion of the settlement period or such time that the Settlement Hearing Officer determines further negotia...
	(2) At the termination of the settlement period without a full settlement, the Review Board Chairperson  shall promptly assign the case to a Hearing Officer other than the Settlement Hearing Officer for appropriate action on the remaining issues. If a...

	(f) Non-reviewability. Notwithstanding the provisions of § 2200.73 regarding interlocutory review, any decision concerning the assignment of any Hearing Officer and any decision by the Settlement Hearing Officer to terminate settlement proceedings und...


	SUBPART M— SIMPLIFIED PROCEEDINGS
	§ 2200.200  Purpose.
	(a) The purpose of the Simplified Proceedings subpart is to provide simplified procedures for resolving contests under the Vermont Occupational Safety and Health Act so that parties before the Review Board or its Hearing Officer may reduce time and ex...
	(b) Procedures under this subpart are simplified in a number of ways. The major differences between these procedures and those provided in Subparts A through G of the Review Board's Rules of Procedure are as follows:
	(1) Complaints and answers are not required.
	(2) Pleadings generally are not required. Early discussions among the parties and the Hearing Officer are required to narrow and define the disputes between the parties.
	(3) The Commissioner is required to provide the employer with certain informational documents early in the proceeding.
	(4) Discovery is not permitted except as ordered by the Hearing Officer.
	(5) Interlocutory appeals are not permitted.
	(6) Hearings are less formal. The admission of evidence is not controlled by the Vermont Rules of Evidence  except as provided for in § 2200.209(c). The Hearing Officer may allow the parties to argue their case orally at the conclusion of the hearing ...


	§ 2200.201  Application.
	§ 2200.202  Eligibility for Simplified Proceedings.
	(a) Those cases selected for simplified proceedings will be those that do not involve complex issues of law or fact. Cases appropriate for Simplified Proceedings will generally include those with one or more of the following characteristics:
	(1) Relatively few citation items,
	(2) An aggregate proposed penalty of not more than $20,000,
	(3) No allegation of willfulness or a repeat violation,
	(4) Not involving a fatality,
	(5) A hearing that is expected to take less than 2 days, or
	(6) A small employer whether appearing pro se or represented by counsel.

	(b) Those cases with an aggregate proposed penalty of more than $20,000, but not more than $30,000, if otherwise appropriate, may be selected for Simplified Proceedings at the discretion of the Review Board Chairperson.

	§ 2200.203  Commencing Simplified Proceedings.
	(a) Selection. Upon receipt of a Notice of Contest, the Review Board Chairperson at his/her discretion may assign an appropriate case for Simplified Proceedings.
	(b) Party request. Within 21 days of the notice of docketing, any party or intervenor may request that the case be assigned for Simplified Proceedings. The request must be in writing. For example, “I request Simplified Proceedings” will suffice. The r...
	(c) Review Board Chairperson or Hearing Officer’s ruling on request. The Review Board Chairperson or the Hearing Officer assigned to the case may grant a party’s request and assign a case for Simplified Proceedings at the Review Board Chair’s or Heari...
	(d) Time for filing complaint or answer under § 2200.34. If a party has requested Simplified Proceedings or the Hearing Officer has assigned the case for Simplified Proceedings, the times for filing a complaint or answer will not run. If a request for...

	§ 2200.204  Discontinuance of Simplified Proceedings.
	(a) Procedure. If it becomes apparent at any time that a case is not appropriate for Simplified Proceedings, the Review Board Chairperson, or Hearing Officer assigned to the case may, upon motion by any party or upon the Review Board Chairperson or He...
	(b) Party motion. At any time during the proceedings any party may request that Simplified Proceedings be discontinued and that the matter continue under conventional procedures. A motion to discontinue must conform to § 2200.40 and explain why the ca...
	(c) Ruling. If Simplified Proceedings are discontinued, the Hearing Officer or Review Board Chairperson may issue such orders as are necessary for an orderly continuation under conventional rules.

	§ 2200.205  Filing of Pleadings.
	(a) Complaint and Answer: Once a case is designated for Simplified Proceedings, the complaint and answer requirements are suspended. If the Commissioner has filed a complaint under § 2200.34(a), a response to a petition under § 2200.37(d)(4), or a res...
	(b) Motions: Limited, if any, motion practice is contemplated in Simplified Proceedings, but all motion practice shall conform with § 2200.40. A motion will not be viewed favorably if the subject of the motion has not been first discussed among the pa...

	§ 2200.206  Disclosure of Information.
	(a) Disclosure to Employer.
	(1) Within 21 days after a case is designated for Simplified Proceedings, the Commissioner shall provide the employer, free of charge, copies of the Inspection Report, Narrative Report and the State Violation Worksheet or their equivalents.
	(2) Within 30 days after a case is designated for Simplified Proceedings, the Commissioner shall provide the employer with reproductions of any photographs or videotapes that the Commissioner anticipates using at the hearing.
	(3) Within 30 days after a case is designated for Simplified Proceedings, the Commissioner shall provide to the employer any exculpatory evidence in the Commissioner’s possession.
	(4) The Hearing Officer shall act expeditiously on any claim by the employer that the Commissioner improperly withheld or redacted any portion of the documents, photographs, or videotapes on the grounds of confidentiality or privilege.

	(b) Disclosure to the Commissioner. When the employer raises an affirmative defense pursuant to § 2200.207(b), the Hearing Officer shall order the employer to disclose to the Commissioner such documents relevant to the affirmative defense as the Heari...

	§ 2200.207  Pre-hearing Conference.
	(a) When held. As early as practicable after the employer has received the documents set forth in § 2200.206(a)(1), the Hearing Officer may conduct a pre-hearing conference, which the Hearing Officer may hold in person, or by telephone or electronic m...
	(b) Content. At the pre-hearing conference, the parties may discuss the following: settlement of the case; the narrowing of issues; an agreed statement of issues and facts; all defenses; witnesses and exhibits; motions; and any other pertinent matter....

	§ 2200.208  Discovery.
	§ 2200.209  Hearing.
	(a) Procedures. As soon as practicable after the conclusion of the pre-hearing conference, the Hearing Officer will hold a hearing on any issue that remains in dispute. The hearing will be in accordance with subpart E of these rules, except for § 2200...
	(b) Agreements. At the beginning of the hearing, the Hearing Officer will enter into the record all agreements reached by the parties as well as defenses raised during the pre-hearing conference. The parties and the Hearing Officer then will attempt t...
	(c) Except as to matters that are protected by evidentiary privilege, the admission of evidence is not controlled by 3 V.S.A. 810 and the Vermont Rules of Evidence except as determined by the Hearing Officer at the Hearing Officer’s discretion. The He...
	(d) Transcripts shall be governed by § 2200.66.
	(e) Oral and Written Argument. Each party may present an oral argument at the close of the hearing. The Hearing Officer may allow or require post-hearing briefs or statements of position and statement of facts upon the request of either party or on th...
	(f) Hearing Officer Decision.
	(1) Bench decision. The Hearing Officer may render a decision from the bench. In rendering a decision from the bench, the Hearing Officer shall state the issues in the case and make clear both the Hearing Officer’s findings of fact and conclusions of ...
	(2) Written decision. If the Hearing Officer does not render a decision from the bench, the Hearing Officer will issue a written decision within 60 days of the close of the record. The record will ordinarily be deemed closed upon the completion of any...

	(g) Filing of Hearing Officer’s Decision With the Clerk. When the Hearing Officer issues a written decision, service, filing, and docketing of the Hearing Officer’s written decision shall be in accordance with § 2200.90.

	§ 2200.210  Review of Hearing Officer’s decision.
	§ 2200.211  Applicability of subparts A through G.
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